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ABSTRACT
The objective of this thesis is to design a tool to gather the necessary information, for 
use in litigation, from a claimant suffering from an industrial work related manual 
handling back injury.
This is a qualitative study in which an ergonomic approach was taken to the design 
by identifying and addressing user needs.
In this project there were three user groups, lawyers, the end users of the information 
gathered by the tool, ergonomists who will use the tool and claimants from whom the 
necessary information must elicited.
The legal requirements on an employer were identified through a literature review 
and the usability of these requirements was considered by lawyers in individual 
interviews. Arising out of the legal requirements a hst of topics for investigation was 
developed and it’s usability was also considered by the lawyers.
An ergonomic literature review based on the investigation topics was conducted to 
identify the detailed questions that need to be asked and a proforma questionnaire 
was developed to structure the detailed questions. The usability of this proforma 
questionnaire was assessed by a focus group of four ergonomists. The focus group 
also considered bias in the information gathering process.
A psychological literature review was carried out to identify the means of reducing 
bias. Twenty five factual interviews were conducted with claimants using the 
proforma questionnaire and the guidance arising from the psychological literature 
review. Further guidance from these interviews was identified in relation to the 
administration of this proforma questionnaire.
Based on their experience in the factual interviews twenty five qualitative research 
interviews were conducted with the same claimants using the Grounded Theory 
approach to consider how to help claimants retrieve the facts of the accident/injury 
occurrence from memory.
Guidance is given for the administration of this proforma questionnaire arising out of 
the focus group, psychological research, factual interviews and memory research.
This research proved the need for a systematic approach for gathering information 
while minimising biases. The guidance combined with the proforma questionnaire 
developed in this research provides a platform for research in the further development 
of this tool.
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CHAPTER 1
INTRODUCTION
1.0 INTRODUCTION AND THE NEED
The objective of this thesis is to design a tool to gather the necessary information, for 
use in litigation, from a claimant suffering from an industrial work related manual 
handling back injury.
The development of any product starts with the recognition of a need (Chapanis, 
1995). The need in this instance arises from recent developments in the law on 
manual handling.
The European Union Directive (90/269/EEC) on the minimum health and safety 
requirements for the manual handling of loads where there is a risk particularly of 
back injury to workers became law in 1990.
This Directive was implemented in Britain by the Manual Handliug Operations 
Regulations 1992 which came into force in 1993.
The ergonomic approach is central to the European Directive on manual handling and 
to the Regulations (HSE, 1998).
In 1998 the first authoritative decision (from the Court of Appeal) on the Regulations, 
concerning the interpretation of key provisions, was given in Hawkes v London 
Borough Southwark.
Consequently the framework in which it is intended to use the tool being designed in 
this study did not exist until recently.
No scientifically developed tool exists at present to collect the necessary information. 
The objective of this study is to design a tool to satisfy this need.
The aims of this chapter are to set out the operational problem, identify the research 
problem and research questions, describe the research design and structure of this 
work, introduce the researcher and outline the ethics permission.
A flow chart shows the step by step development of this study.
2.0 OPERATIONAL PROBLEM
A worker who suffers an industrial manual handling work related back injury is 
currently obliged to take legal action against his employer in order to recover 
damages. In the legal process the injured worker is called a ‘claimant’ and the 
employer a ‘defendant’.
The claimant, who usually has a modest education, goes to a solicitor who processes 
the claim. The solicitor in the course of the action will involve other professionals 
who help with various aspects of the claim. The solicitor will engage a barrister for 
advice on legal aspects, to draft court documents and if necessary to present the case 
in court.
There are two elements to a case. ‘Liability’ is the determination of who was to 
blame for the accident/injury and ‘quantum’ is the measure of damages.
On the liability issue expert advice is sought from an ergonomist. The claimant’s 
injuries and medical consequences are dealt with by the claimant’s medical advisor 
and sometimes further advice in relation to financial loss is provided by a financial 
advisor or actuary.
The ergonomist’s function is to express an expert opinion on the issues that, from a 
legal perspective, contribute to the determination of the question of hability.
An expert opinion can only be based on the ergonomist’s scientific knowledge and 
the facts of each individual case. An informed opinion can only be offered on the 
basis of the maximum amount of information that can be gathered while minimising 
biases.
Information relevant to the issue of liability is primarily gathered from the claimant. 
Further sources of factual information are witnesses, a site visit and archival 
information.
This information is gathered at present by ergonomists and other professionals 
including engineers, safety officers, insurance investigators and soHcitors. Only the 
claimant’s representatives and a single joint expert (if involved) are entitled to have 
direct access to the claimant in the legal process.
Generally before the legal process begins the safety officer or supervisor for the 
employer will interview the potential claimant for the purpose of preparing an 
accident report. This person will approach the interview from an employer’s 
perspective but his own interests may also be a consideration.
The claimant will go to a solicitor who will approach the matter from a legal point of 
view with the claimant’s interest uppermost in his consideration.
These two potential sources of interference or suggestibility with the claimant’s 
memory generally have taken place before the ergonomist conducts an interview with 
the claimant.
The length of time that elapses between the injury and the interview with the 
ergonomists varies from a matter of days to years.
The condition of the claimant and his state of mind at the time of the interview vary 
depending on a number of issues including the extent of the injury and the length of 
time since the injury. Some claimants are affected by a number of individual factors 
such as motivation, potential reward, pain, stress, uncertainty. The information 
provided may be irrelevant, inaccurate and biased.
The operational problem arising is that currently there is no standardised protocol for 
gathering the necessary information from a claimant.
3.0 RESEARCH PROBLEM AND QUESTIONS
The research problem arising in these circumstances is to design a tool that 
systematically gathers the necessary information in a manner that minimises biases 
from a claimant suffering from an industrial work related manual handling back 
injury.
Four research questions arise from this:
(1) What are the legal requirements on the employer?
(2) What are the necessary facts that need to be ehcited and the sources of bias in this 
process?
(3) How can the biases be minimised in the interview process?
(4) What factors affect the claimant’s recollection of the facts?
4.0 ERGONOMIC DESIGN
An ergonomic approach was taken to the design of this tool. This was done by 
identifying the user groups, assessing their needs and addressing user needs in the 
design.
Bruseberg and McDonagh (2003) expressed the belief that users need to be 
recognised as an indispensable design resource and it must be appreciated that 
immersion into the user aspirations from early on in the designing process is vital to 
successful product designing. They also state that designers’ comments have 
confirmed that considering the user is central to all design tasks.
In this instance, the end users of the information gathered by the proposed tool will be 
lawyers. While not users of the tool itself, the lawyers are stake holders whose needs 
must be met for the tool to be useable.
Ergonomists, the users of the tool, have needs that relate to its structure, content and 
administration.
Claimants, from whom information is being gathered, are stake holders whose needs 
must be met in an attempt to elicit the best possible information m the circumstances.
The structure of this proposed tool, in this instance a proforma questionnaire, is 
dictated by the lawyers needs. The contents, that is the exact information that has to 
be elicited, are set by the ergonomists. The administration of the questionnaire must 
take account of the needs of ergonomists and the claimants.
These requirements are met by designing for usability and reducing mismatches.
ISO 9241/11 defines usability as “the extent to which a product can be used by 
specified users to achieve specified goals with effectiveness, efficiency and user 
satisfaction in a specified context of use.”
The objective of the design is to ensure effectiveness, efficiency, user satisfaction and 
the reduction of mismatches.
5.0 CONTENT OF STUDY
In order to achieve the research objectives the following step by step process was 
carried out.
5.1 L aw y er s  N eed s
A legal literature review was carried out in order to identify the legal duties on an 
employer in manual handling back injury htigation.
This literature review covered the common law, national statutory law and European 
Directives.
Legal concepts that need to be understood by the ergonomists, for example, 
reasonable forseeability and reasonable practicability, were addressed.
Case law dealing with issues that were decided both on the basis of a breach of 
common law duty and statutory duty were considered.
The duties of the employer and the employee were divided into three categories, 
those relating to the individual, the work and the environment.
The requirements in relation to the individual were Hsted in chronological order 
starting with selection.
The order in which the work and environment requirements are listed follows the 
sequence set out in the national and European legislation.
Each of the legal duties identified was set out with the common law cases and the 
national and European statutory requirements on which they are based.
In order to gather the information necessary for a consideration of whether or not the 
defendant complied with the legal requirements a list of topics for investigation by 
the ergonomists arising out of the legal requirements was prepared. The list of 
investigation topics is the means of operationalising the legal concepts.
The end users of the information gathered by the proposed tool are lawyers and in 
these circumstances in order to ensure that the end users needs were met interviews 
were conducted with six lawyers who considered the list of legal duties and the hst of 
topics for investigation.
Interviews were conducted as usability tests where each interviewee was asked to 
comment omthe effectiveness, efficiency and user satisfaction of each of the hsts and 
to provide any further comment they considered relevant.
The lawyers considered the usability of both the list of legal duties and the list of 
topics for investigation to be satisfactory and suitable for the purpose of this design.
5.2 E r g o n o m ist ’s N eed s
Because of the centrality of ergonomics to manual handling the list of topics for 
investigation had to be examined from an ergonomics perspective in order to identify 
detailed questions.
Due to the status afforded to HSC/HSE publications by the Courts a literature review 
of HSC/HSE publications on each of the topics for investigation was carried out. A 
fiirther literature review was carried out of the scientific hterature to identify, where 
possible, support for the issues arising out of the HSC/HSE publications.
Cases were, where possible, cited indicating how the courts have considered each of 
the topics.
Arising out of the legal requirements, the HSC/HSE literature review and the 
scientific literature review areas where specific information had to be acquired were 
identified.
In order to have the specific questions assessed by ergonomists a proforma 
questionnaire was designed. The questionnaire was made up of a number of modules 
each based on the individual topics for investigation assessed by the lawyers.
Usability of the proforma questionnaire was assessed by a focus group of four 
ergonomists.
The focus group was also asked to consider the issues of bias and interference in the 
information gathering process and to make any other comments they considered 
relevant.
The result of the focus group was that the ergonomists considered the usability of the 
contents of the questionnaire satisfactory and suitable for this design.
An indication of the attitude of the focus group to the proforma questionnaire was 
given in the comment of one participant who said “you could then use this very 
helpfully to check that you had covered all the issues”.
Focus group participants also discussed bias in the information gathering process.
The extent of the problem was acknowledged with comments like “massive problem” 
and “incredible opportunity for bias”.
Among the sources of bias identified were individual factors, memory, interference 
with memory, time gap between the injury and the interview, the location of the 
interview and the interviewing process.
5.3 Cl a im a n t ’s Need s
The claimants are the people from whom the information has to be elicited. This is a 
two step process, the retrieval of the information from memory and the interviewing 
process.
A literature review was conducted on memory and suggestibility to identify areas 
where the claimants retrieval of information could be helped.
A literature review was conducted on the interviewing process to identify how best to 
conduct the interviews and reduce biasing.
Arising out of these two literature reviews guidance was drafted on the interviewing 
process for use in the administration of the proforma questionnaire.
Taking account of this guidance interviews were conducted with twenty five 
claimants using the proforma questionnaire as an interview guide. The objective of 
these interviews was to identify problems in the administration of the proforma 
questionnaire and to enable the claimants to get familiar with and experience of the 
administration of the proforma questionnaire so that further research could be carried 
out to identify how the issue of memory could be dealt with.
Because the issue under consideration was one involving subjective matters and 
opinions qualitative research interviews were carried out with the same twenty five 
litigants to consider how best the issue of retrieval from memory could be addressed.
These interviews also addressed the question of the order in which the modules in the 
questionnaire should be used.
The analysis of the qualitative research interviews indicated areas where claimants 
suffering from a work related manual handling back injury could be helped to retrieve 
memories of the accident/injury .
6.0 RESEARCHER
This is a qualitative interdisciplinary study where judgement is a requirement in all 
sections. Issues of law are decided as a matter of judgement and assessment of risk, 
which is central to ergonomics, is a matter of judgement m each case (HSE, 2000).
In quahtative research the exercise of judgement is an important requirement (Kruger, 
1998).
The researcher is a Fellow of the Chartered Institute of Arbitrators. Fellowship is 
awarded on the basis of, among other matters, an assessment, both oral and written, ’ 
of the candidate’s judgement by a panel of expert arbitrators.
Myles and Huberman (1994) state that to them some markers of a good qualitative 
researcher are:
• Some familiarity with the phenomena and the setting under study
• Strong conceptual interests
• A multidisciplinary approach, as opposed to a narrow grounding or focus in a 
single discipline
10
• Good “investigative” skills, including doggedness, the ability to draw people out 
and the ability to ward off premature closure.
This researcher has thirty years experience in the field of personal injury litigation, is 
a Chartered Engineer with a Degree in Civil Engineering, holds a Diploma in Health 
and Safety at Work and membership of lOSH, a Master’s Degree in Health 
Ergonomics, is on the professional register of the Ergonomics Society and a 
European Ergonomist.
7.0 ETHICS
Ethics permission for this study was granted by the Ethics Committee of the 
University of Surrey. Conditions of the Ethics Permission were strictly adhered to. 
Consequently no information concerning claimants’ cases is available in this work.
8.0 FLOW DIAGRAM
The flow diagram shown on page 14 (figure 1.1) shows the structure of the study.
The development of the study follows the arrows leading firom the operational 
problem at the top left to the discussion and guidance on the bottom left. The data 
collection is shown in the centre of the diagram. The results of work indicated by 
broken lines is not reported. This is for reasons of the ethics permission in relation to 
the twenty five factual interviews and because the sixty nine interviews in the 
stress/msd study were carried out as further research training.
The relevant sections of the work dealt with in each chapter is indicated on the right 
had side of the diagram.
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The legal research was carried out and this identified the legal requirements and the 
topics to be investigated. The usability of these lists was confirmed by six lawyers in 
individual interviews. This represents the first section of the study and is written up 
in chapter two.
Chapter three reports the ergonomic research involving two literature reviews, 
relevant cases, questionnaire design and a focus group. The starting point for the 
ergonomic research was the hst of topics for investigation which had already been 
identified in chapter two. The outcome of the ergonomic research was a proforma 
questionnaire which set out the detailed questions that had to be asked to elicit the 
necessary information.
A proforma questionnaire was designed to ensure that the information was gathered 
systematically. The usability of the proforma questionnaire was considered by a 
focus group of four ergonomists.
The focus group also considered the issue of bias and the two principle sources of 
bias identified were memory and suggestibility.
Chapter four reports the psychological research. A literature review was carried out 
on the outcomes of the focus group -  bias, memory and suggestibility -  and a further 
literature review was carried out on the interviewing process. The objective of these 
literature reviews was to identify how best to interview claimants using this proforma 
questionnaire as an interview guide. Guidance was drawn up based on the literature 
review.
In order to familiarise the claimants with the proforma questionnaire and give them 
experience of its administration in an interview twenty five claimants were 
interviewed using the proforma questionnaire as an interview guide to collect factual 
(and subjective) information. In addition some site visits were carried out and
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archival data was available in some cases. This data is not reported due to the ethics 
permission limitation.
At the end of chapter four there were two outstanding issues, the order in which the 
modules of the proforma questionnaire should be dealt with and how best to help 
claimants retrieve facts from memory. These issues were dealt with in chapter five 
using a qualitative research approach.
A literature review was carried out on quahtative research followed by qualitative 
research interviews with the same twenty five litigants and based on their experience 
in the factual interview. These interviews were analysed and the results reported.
In parallel with the qualitative research interviews a further sixty nine qualitative 
research interviews were conducted as part of a HSE fimded stress/msd study and 
these data were also analysed. The reason for these interviews was to broaden the 
researchers experience.
• Chapter 6 consists of the discussion, guidance and future work.
The discussion in chapter 6 deals with each of chapters 2 (the legal research), chapter 
3 (the ergonomic research), chapter 4 (the psychological research) and chapter 5 (the 
qualitative research). Guidance arising from this study is given for the further 
development of the tool and future research is also indicated.
The corresponding chapter for each section of the work is indicated on the right hand 
side of the flow diagram.
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CHAPTER 2
LEGAL RESEARCH
1.0 INTRODUCTION
The aims of this chapter are
(1) to identify the legal requirements on an employer in relation to manual 
handling
(2) to identify, arising out of the legal requirements, the relevant ergonomic topics 
that have to be investigated to provide the necessary information for an 
industrial work related manual handling back injury case
(3) to have the list of legal requirements and the list of investigation topics 
assessed by lawyers to ascertain the usability of these lists for the purpose of 
this design.
The legal requirements were identified by conducting a literature review of the 
common law, the statute law and the European law relevant to the area.
The literature review was conducted using text books, HSC/HSE publications, 
national legislation, EU directives and searches were carried out on two legal data 
bases; Lawtel and Bailii.
The relevance of ergonomics was addressed and the list of topics to be 
investigated was identified arising out of the legal requirements.
The usability of these lists was then considered by experienced lawyers in 
individual interviews.
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2.0 COURT STRUCTURE
The Court structure is hierarchical. The civil courts are made up of the House of 
Lords, Court of Appeal, Queens Bench Division of High Court and County Courts 
(Cracknell, 1995). Personal injury cases, including those for manual handling 
injuries, are commenced in either the County Court or in the High Court 
depending on substance, importance and complexity. Appeals from these courts 
are to the Court of Appeal and there is a further and final appeal to the House of 
Lords (Bailey and Gunn, 1996).
The doctrine of binding precedence states that any previous decision of a court, 
depending on its position in the hierarchy of courts, may be binding on a 
subsequent judge who is dealing with a case which is not reasonably 
distinguishable from that previous decision (Cracknell, 1995). Decisions of the 
County Court are not binding (Darbyshire, 1996).
3.0 LEGAL SYSTEM
The English Legal System is based on Common Law which developed from the 
decisions of the judges whose rulings over the centuries have created precedents 
for other courts to follow and these decisions were based on ‘custom and practice 
of the realm’ (Carter and Howard, 1995).
Statute Law is passed by Parliament and in recent times, in relation to Safety, 
Health and Welfare at Work, originates increasingly from the European Union, 
has an accident prevention focus and, particularly in relation to Manual Handling 
is rooted in scientific knowledge.
Claims for damages are based either on the tort of negligence or on breach of 
statutory duty (Barrett and Howells, 1997) or on a breach of EU Directive where 
the defendant is an emanation of the state: Foster v British Gas pic [1991].
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The definition of negligence is set out in the judgement of Alderson B in Blyth v 
Bermingham IVater Works Company {1^56):
“Negligence is the omission to do something which a reasonable man, guided 
upon those considerations which ordinarily regulate the conduct of human affairs, 
would do, or doing something which a prudent and reasonable man would not 
do.”
To succeed in a legal action in negligence the claimant must show that:
(a) He/she has been injured,
(b) the injury was a direct consequence of risks to which he/she had been exposed 
to m the course of his/her work,
(c) the employer was in breach of his duty of care, i.e. he/she must prove that
(i) the risk to which he/she was exposed was reasonably foreseeable, and
(Ü) it would have been reasonably practicable to circumvent the risk 
(Pheasant, 1991).
In order to succeed on a breach of statutory duty the claimant must prove:
(a) he/she belongs to the class of persons the statute is designed to protect
(b) the defendant was the person on whom the duty was imposed
(c) the defendant was in breach of the duty
(d) the breach caused the damage (Barrett and Howells, 1997).
An injured employee is entitled to sue the employer for damages for injury 
resulting from a breach of both a duty at common law and a statutory duty. This 
has led to the emergence of a ‘double barrelled’ action against the employer. In 
such cases, an injured employee sues separately, though simultaneously, for a 
breach of both duties on the part of the employer (Stranks, 1999).
The standard of proof required in a civil action is on the balance of probability. 
This is different to the standard required in a criminal trial which is beyond 
reasonable doubt.
When considering an action brought in negligence, a number of issues must be 
addressed -  causation, reasonable foreseeability, knowledge, reasonable
17
practicability, general and approved practice, contributory negligence, vicarious 
liability and the duty of the employer.
3.1 Ca u sa tio n
A claimant must show the relationship between the injury for which compensation 
is being claimed and the breach of duty which is said to give rise to this injury; 
thus, on the balance of probability, establishing a causal link between the breach 
of duty and the injury.
In considering the issue of causation in Caswell v Powell Duffryn Associated 
Colliers [1940] Lord Atkin said
“whether you ask whose negligence was responsible for the injury, or from whose 
negligence did the injury result, or adopt any other phrase you please, you must in 
the ultimate analysis be asking who ‘caused’ the injury.”
In Stepley v Gypsum Mines Limited [1953] Lord Reid commented 
“to determine who caused an accident from the point of view of legal liability is a 
most difficult task. If there is any valid logical or scientific theory of causation it 
is quiet irrelevant in this connection... The question must be determined by 
applying common sense to the facts of each particular case.”
If the absence of a warning is to be rehed upon as a breach, then the claimant must 
be able to say that the warning would have made a difference (Scott and 
Langstaff, 2001).
3.2 R ea so n a b le  F or eseea bility
What can be foreseen depends on knowledge: either what the defendant actually 
knows, or what a reasonable man in his position should know (Munkman, 1990). 
In relation to the reasonable man Lord McMillan in Glasgow Corporation v Muir 
[1943] said:
“The standard of foresight of the reasonable man is in one sense an impersonal 
test. It eliminates the personal equation and is independent of idiosyncrasies of 
the particular person whose conduct is in question. The reasonable man is 
presumed to be free of over apprehension and over confidence”.
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There is of course a strict correlation between the extent of the duty on the one 
hand and negligence (the breach of duty) on the other. Both depend on the degree 
of risk foreseeability (Munkman, 1990).
What is foreseeable depends largely on technical knowledge available at the time 
when the claimant was injured. Advances in technical and scientific knowledge 
make occurrences in the present foreseeable, which would not have been 
foreseeable in the past. Most accident investigations disclose the cause of 
accidents and enable others to learn from the experience (Barrett and Howells, 
1997).
3.3 K n o w led g e
The issue of knowledge m a legal action is complex and important for 
determining what is reasonably foreseeable. In Stokes v Guest, Keen and 
Nettlefold (Bolts and Nuts Ltd.) [1968] Swanwick J. considered the case law and 
said:
“From these authorities I deduced the principles, that the overall test is still the 
conduct of the reasonable and prudent employer, taking positive thought for the 
safety of his workers in the Hght of what he knows or ought to know; where there 
is a recognised and general practice which has been followed for a substantial 
period in similar circumstances without mishap, he is entitled to follow it, unless 
in the light of common sense or newer knowledge it is clearly bad; but, where 
there is developing knowledge, he must keep reasonably abreast of it and not be 
too slow to apply it; and where he has in fact greater than average knowledge of 
the risks, he may be thereby obliged to take more than the average or standard 
precautions. He must weigh up the risk in terms of the likelihood of injury 
occurring and the potential consequences if it does; and he must balance against 
this the probable effectiveness of the precautions that can be taken to meet it and 
the expense and inconvenience they involve. If he is found to have fallen below 
the standard to be properly expected of a reasonable and prudent employer in 
these respects, he is negligent”.
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This passage of Swanwick J was cited with approval in two Court of Appeal 
cases, Joseph v Ministry o f Defence [1980] and White v Hallbrook Precision 
Castings Limited [1985]. It was further endorsed by the Court of Appeal in Hayes 
V Pilkington Glass Limited [1998].
In general, an employer is expected to keep reasonably abreast of current 
knowledge concerning dangers arising in trade processes, and should be 
acquainted with pamphlets issued by the HSE and other Safety organisations 
drawing attention to risks which have come to light and the means of avoiding 
them: Wright v Dunlop Rubber Co. Ltd and ICI Ltd. [1972].
The issue of warning pamphlets by the HSE may be decisive: Cartwright v G.K.N. 
Sankey Ltd (1973) shows that the courts expect these pamphlets to be read 
care&lly by a person with authority and not skimmed over quickly. Depending 
on the size of the employer, these may well fix the date from which liability 
arises: Thompson v Smiths Ship Repairers Northshields Limited [1984].
Thus, m Me Sherry v British Telecom PLC [1992] it was held that an organisation " 
like British Telecom should have been aware by 1985 of the risks of upper limb 
injuries from repetitive keyboard use. However the mere mention of the 
possibility of a risk in an HSE publication will not necessarily be sufficient to find 
lidihilîXy {Walker V Wabco Automotive UK Limited {1999)).
The status that the Courts attach to HSE publications was again highlighted mA  
& ors, R V East Sussex County Council (2003).
Recent HSE guidance, including guidance on the Manual Handling Regulations 
(HSE, 1998) includes an introductory paragraph which states:
“This guidance is issued by the Health and Safety Executive. Following the 
guidance is not compulsory and you are free to take other actions. But if you do 
follow the guidance you will normally be doing enough to comply with the law. 
Health and Safety inspectors seek to secure compliance with the law and may 
refer to this guidance as illustrating good practice”.
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The influence of advancing knowledge and what is considered to be reasonable 
care is shown in the judgement in Bankstown Foundry Pty Ltd. v Braistini (1986) 
per Brennan and Dean JJ.
“Contemporary decisions about what constitutes reasonable care on the part of an 
employer towards an employee in the running of a modern factory are in sharp 
conflict with what would have been considered reasonable in the 19^  ^Century 
workshop and, for that matter, reflect more demanding standards than those of 20 
or 30 years ago. While it is true that that has come, in part, being the consequence 
of the elucidation and development of legal principle, it has, to a greater extent, 
reflected the impact, upon decisions of fact, of increased appreciation of the likely 
causes of injury to the body, of the more general availability of the means and 
methods of avoiding such injury and of the contemporary tendency to reject the 
discounting of any real risk of injury to an employee in the assessment of what is 
reasonable in the pursuit by an employer of pecuniary profit.”
Changing standards in the community also impact on what is considered 
reasonable care. The judgement by Mason, Wilson and Dawnson JJ in Bankstown 
Foundry Pty Ltd. VBraistini (1986) said;
“What reasonable care requires will vary with the advent of new methods and 
machines and with changing ideas of justice and increasing concern with safety in 
the community. This must be so, because m every case the tribunal of fact, be it a 
judge sitting alone or a jury must determine whether or not in the circumstances of 
the particular case the employer failed to take those precautions, which an 
employer acting reasonably could be expected to take. What is considered to be 
reasonable in the circumstances of a case must be influenced by current 
community standards. In so far as legislative requirements touching industrial 
safety have become more demanding upon employers, this must have its impact 
on community expectations of the reasonably prudent employer.”
Therefore, as new standards emerge and more knowledge becomes available, the 
employer is expected to keep up to date and take reasonable action to ensure 
compliance.
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3.4 Reaso na ble  Pr a c tic a bility
A statutory requirement is qualified by the phrase ‘so far as is practicable’ when it 
implies that if, in the hght of current knowledge and invention, it is feasible to 
comply with this requirement, then, irrespective of the cost or sacrifice involved, 
such a requirement must be complied with (Schwalb v. H.Fass & Son Ltd(1946)).
‘Practicable’ is equivalent to ‘physically possible’ and implies a higher duty of 
care than a duty qualified by the phrase ‘so far as is reasonably practicable’ 
(Stranks, 1999).
‘Reasonably practicable’ was defined by Lord Justice Ascot in Edwards v. 
National Coal Board [1949] when he said:
“reasonably practicable is a narrower term than ‘physically possible’ and seems 
to me to imply that a computation must be made in which the quantum of risk is 
placed on one side of the scale and the sacrifice involved in measures necessary 
for averting that risk (whether in money, time or trouble) is placed on the other, 
and that if it be shown that there is a gross disproportion between them, the risk 
being insignificant in relation to the sacrifice - the employer discharges the onus 
which is upon them”.
The Approved Code of Practice (HSC, 2000) on the Management of Health and 
Safety at Work Regulations 1999 deals with risk assessment. In this Approved 
Code:
(a) a hazard is something with the potential to cause harm (this can include 
articles, substances, plant or machines, methods of work, the working 
environment and other aspects of work organisation);
(b) a risk is the likelihood of potential harm from the hazard being realised.
The extent of the risk will depend on:
(i) the likelihood of that harm occurring;
(ii) the potential severity of that harm, i.e. of any resultant injury or
adverse health effect; and
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(üi) the population which might be effected by the hazard, i.e. the number 
of people who might be exposed.
Risk reflects both the likelihood that harm will occur and its severity (HSC 1992).
Lord Reid said, in Morris v West Hartlepool Steam Navigation Co. Ltd [1956]
“It is the duty of an employer, considering whether some precaution should be 
taken against the foreseeable risk, to weigh, on one hand, the magnitude of the 
risk, the likelihood of an accident happening and the possible seriousness of the 
consequences if an accident does happen, and, on the other hand, the difficulty 
and the expense and any other disadvantage of taking the precaution”.
Consequently in manual handling situations an understanding of what is 
reasonably practicable can only be arrived at on the basis of ergonomic 
knowledge concerning likelihood of injury, the extent of injury and the measures 
necessary to avert the risk.
In Bolton v Stone [1951] the decision of the House of Lords was that because of 
the slightness of the risk, there was no negligence in failing to take measures 
which would involve great sacrifice at a cost. However Lord Reid pointed out, 
referring to Bolton v Stone [1951] in The Wagon Mould (2) [1967], that it is 
negligent to allow even a small risk to arise if it can easily be avoided.
The first authoritative decision from the Court of Appeal on the Manual Handling 
Operations Regulations 1992 is Hawkes v London Borough o f Southwark (1998). 
In relation to the concept of reasonable practicabihty the Court of Appeal made it 
clear that the traditional interpretation should be given to this concept:
“I believe it is proper to conclude that Parliament had in mind, when they enacted 
the Regulations, the construction of words ‘reasonably practicable’ which has 
been accepted by the court since 1938”: per Aldous, LJ.
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In this case the balancing approach was considered in the context of whether or 
not additional help should have been provided to the plaintiff who was injured 
lifting a heavy door in a block of flats, as follows:
“In my view the risk was slight as was the sacrifice. There was no evidence to 
suggest that the defendants, with their workforce, could not have made available a 
second man to help carry the door upstairs. How many extra man hours would 
have been needed over a year was not clear and I do not beheve it appropriate to 
assume, in the defendants favour, that they would be other than minimal m the 
context of the total number of hours worked by the relevant personnel employed 
by the respondent. If so, the risk was not in my view insignificant m relation to 
the sacrifice” per Aldous, LJ.
3.5 Ge n e r a l  a n d  A ppr o v ed  Pr ac tice
The general practice has always been taken into account in determining the 
standard of care (Munkman 1990) but it is not conclusive, because “no one can 
claim to be excused for want of care because others are as careless as 
themselves”: per Cockbum CJ in Blenkiron v Great Central Gas Consumers Co. 
(1860).
It is not so much the uniform behaviour of mankind in a particular field to which 
the law gives weight, as the standard of conduct, whether uniformly followed or 
not which is generally accepted as correct: such a recognised standard of conduct, 
for example, is contained in the Highway Code, or in the Regulations for 
Preventing Collisions at Sea. The Health and Safety at Work Act 1974, section 
16, authorises the issue of “codes of practice” for any matter effecting health and 
safety at work and these have similar value (Munkman, 1990).
An established practice is not sacrosanct where there is a danger -  not always an 
obvious one -  for which it does not provide adequately: Hurley v J. Santers Co, 
Ltd (1955). Evidence of general practice has little value unless it is been followed 
without mishap for a sufficiently long period and in similar circumstances: per 
Lord Reed in Morris v West Hartlepool Steam Navigation Co. Ltd (1956).
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Guidance on Manual Handling of Loads in the Health Services (HSC, 1998) also 
warns against general practice:
“Manual handling tasks should be critically reviewed; habit or custom and 
practice are not sufficient justification on there own for continuing with a manual 
handling operation which puts employees at risk”.
Lord Alness said in Vancouver General Hospital v McDaniel (1934):
“A defendant can clear himself if he shows that he acted in accordance with 
general and approved practice”.
The practice must not only be general but also ‘approved’, which means primarily 
approved by those quahfied to judge but also approved, in the last resort by the 
court itself (Munkman, 1990).
According to the Health & Safety Commission (HSC, 2000) authoritative sources 
of good practice are prescriptive legislation. Approved Codes of Practice and 
guidance produced by Government and HSE inspectors. Other sources include 
standards produced by standard making organisations and guidance agreed by a 
body representing an industrial or occupational sector, provided the guidance has 
gained general acceptance.
3.6 C o ntribu to r y  N eg lig en ce
The Law Reform (Contributory Negligence) Act 1945 s(l) provides:
“where any person suffers damage as a result partly of his own fault and partly of the 
fault of any other person or persons, a claim in respect of that damage shall not be 
defeated by reason of the fault of the person suffering the damage, but the damages 
recoverable m respect thereof shall be reduced to such an extent as the court thinks 
equitable having regard to the claimant’s share in the responsibility for the damage”.
That is to say, the damages awarded would be effected by the claimant’s contribution 
to the injury through their own negligence. In considering contributory negligence in 
Jones V Livox Quarries Limited [1952] Denning, LJ said:
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“although contributory negligence does not depend on a duty of care it does depend 
on foreseeability. Just as actionable requires the foreseeability of harm to others, so 
contributory negligence requires the foreseeability of harm to oneself’.
In practice this means that a person whose injury is caused in part by their own 
negligence will receive damages reduced proportionately at the discretion of the 
court.
3.7  V ic a r io u s  L ia bility
Under the doctrine of vicarious liability, an employer is liable for the negligence 
of an employee where it is committed in the course of that employee’s 
employment (Hendy and Ford, 2001). Vicarious liability rests on the employer 
simply as a result of the fact that he is the employer and is deemed to have 
ultimate control over the employee in what is known as a master and servant 
relationship. This liability must be insured against under the Employer’s Liability 
Compulsory Insurance Act, 1969 (Stranks, 1999).
3.8 D u ty  of t h e  E m plo y er
The concept of personal non-delegable duty in the context of an employer’s duty 
of care and negligence to his servants received recognition from the House of 
Lords in Wilsons and Clyde Coal Co. Ltd. V English [1938] -  a Scottish Appeal 
which marked the development of the modem law of employers’ liability and 
negligence (White, 1993). Exposition of the employer’s personal duty to his 
servants is found in particular in the judgement of Lord Wright who said,
“The obligation is threefold -  the provision of a competent staff of men, adequate 
material and a proper system and effective supervision”.
Lord Wright further broke down the element of “material” into “plant and 
appliances”. It has become customary to separate the place of work from the 
other element of “plant and appliances” with the result that the obligation is 
usually spoken of today as being fourfold, as set out by Streatfield, J. in Hudson v 
Ridge Manufacturing Company Ltd [1957], namely to exercise reasonable care in:
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(a) the provision of a safe system of 'work
(b) the provision of a safe place of work
(c) the provision of proper equipment
(d) the provision of competent staff
These are not four separate duties but as Pierce, L. J. said in Wilson v Tyneside 
Window Cleaning Co. [1958] they are:
“Ultimately only manifestations of the same duty of the master to take reasonable 
care to so carry out his operations so as not to subject those employed by him to 
unnecessary risk”.
3.8.1 Provision of a Safe System of Work
A very important branch of the employer’s duty is that he must take reasonable 
care to establish and enforce a proper system or method of work. The importance 
of ‘safe system’ is that is stresses the obligation to plan the work in advance with 
due regard to safety (Munkman, 1990).
The organisation or “system” is a broad term including such matters as the order 
of the work; co-ordination of different departments, workers and activities; the 
numbers and roles of workers; the layout of plant and appliances for special tasks; 
the methods for using particular machines or carrying out particular processes; the 
instruction and supervision of workers, especially of trainees and inexperienced 
workers; and the precautions to be taken against risk (Hendy and Ford, 2001).
In Colfar v Coggins and Griffiths Liverpool Ltd [1945] Lord Greene, M.R. said;
“The safety of a system must be considered in relation to the particular 
circumstances of each particular job”.
He expressed the opinion that the system may include the physical layout of the 
job, the sequence in which the work is to be carried out, the provision in proper 
cases of warnings and notices and the issue of special instructions.
In General Cleaning Contractors v Christmas [1953] Lord Oaksey said
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“It is the duty of the employer to give such general safety instructions as a 
reasonably careful employer who has considered the problem presented by the 
work would give to the workman”.
In planning the system of work, the employer must take into account the fact that 
workmen become careless about the risks involved in their daily work (Munkman, 
1990).
In General Cleaning Contractors Ltd v Christmas (1953) both Lord Reid and 
Lord Oaksey considered this issue:
“Where a practice of ignoring an obvious danger has grown up I do not think it is 
reasonable to expect an individual workman to take the initiative in devising and 
using precautions. It is the duty of the employer to consider the situation, to 
devise a suitable system, to instruct his men what they must do and to supply any 
implements that may be required”, per Lord Reid.
“It is well knovm to employers that their work people are very frequently, if not 
habitually, careless about the risks which their work may involve. It is for that 
very reason that the common law demands that the employer should take 
reasonable care to lay dovm a reasonably safe system of work. Employers are not 
exempted from this duty by the fact that their men are experienced and might be, 
if they were in the position of an employer, able to lay down a reasonably safe 
system of work themselves. Workmen are not in the position of employers. Their 
duties are not performed in a calm atmosphere of a boardroom with the advice of 
experts. They have to make their decisions on narrow sills and other places of 
danger and circumstances where the dangers are obscured by repetition” per Lord 
Oaksey.
On the question of supervision in Clifford v Charles H  Challen and Son Ltd. 
[1951] Denning, LJ said:
“The standard which the law requires is that they should take reasonable care for 
the safety of their workmen. To discharge that duty properly an employer must 
make allowance for the imperfections of human nature. When he asks his men to
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work with dangerous substances he must provide proper appliances to safeguard 
them. He must then set in force a proper system by which they use the appliances 
and take the necessary precautions, he must do his best to see that they adhere to 
it. He must remember that men doing a routine task are often heedless of their 
own safety and may become careless about taking precautions. He must, 
therefore, by his foreman do his best to keep them up to the mark and not tolerate 
any slackness. He cannot throw all the blame on them if he has not shown good 
example himself.”
Consequently, in so far as a safe system of work is concerned, it is the duty of the 
employer to consider the situation having regard to the state of knowledge at that 
time and take reasonable precautions that are deemed necessary for the safety of 
his employees.
3.8.2 Provision of a Safe Place of Work
Since Wilsons and Clyde Coal Co. Ltd. VEnglish [1938] it is the duty of the 
employer to take reasonable care, by himself or by his servants or agents, to 
provide a safe place of work (Munkman, 1990).
Scrutton, LJ. had already said in Cole v De Trafford (2) [1918]:
“The master is bound to use reasonable care to provide safe premises and 
appliances for his servants to work in and with, and to use reasonable care to keep 
them safe.”
Workplaces must be adequately lit: Garcia v Hartland & Wolfe Limited [1943]: 
but it must not be so excessive as to be dangerous: Russel v Criterian Film 
Productions Limited [1936].
The employer must take reasonable care to make and keep floors safe to prevent 
shpping and tripping: Davidson v Handley Page Limited [1945].
In the case of known dangers it is a question of fact whether a defendant ought to 
have taken a special precaution or whether those in fact taken were sufficient 
(Hendy and Ford, 2001).
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The duty of an employer is to take reasonable care for the safety of his workmen 
throughout the course of their employment. This duty does not come to an end 
because their workmen are sent to work on premises which do not belong to the 
employer. In Me Quilter v Gouldandris Bros. Ltd. [1951] Lord Guthre said:
“the fact that the work had to be carried out in the premises of a third party did not 
absolve the employer from his duty of exercising reasonable care for the safety of 
his workmen. The duty must still be fiilfilled, although it’s scope is circumscribed 
by the fact that the work was being done on premises not in the possession and 
control of the employer. But he was still under the duty of exercising reasonable 
care to safeguard him against dangers which he should anticipate and which he 
had the power to avert”
This duty to provide a safe place of work is of particular importance when a 
manual handling job has to be carried out in crouched or confined spaces or when 
the footing is insecure or the foot placement is limited.
3.8.3 Provision of Equipment
In Wilsons and Clyde Coal Co. Ltd. v English [1938] not only was the duty to 
provide a suitable plant, laid down by Lord Wright, it was also indicated in his 
judgement that the plant must be kept in good order:
“the obligation to provide and maintain proper plant and appliances is a 
contmuing obligation”.
An employer is bound to keep reasonably abreast of safety developments within 
the type of business and this may require the adoption and provision of new or 
improved equipment in the interest of safety. In Toronto Power Co. Ltd. V 
Paskwan [1915] the defendants were found to have been negligent in 
circumstances where the deceased had been killed by a falling block from a 
travelling crane where there was evidence that a safety device was in existence at 
the time of the accident which would have prevented the over winding of the 
chain which caused the accident.
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The duty concerning new and improved equipment is set out clearly in the 
Canadian case Reed v Ellis (1916);
“ A master is not bound to provide all the latest devices for the care or benefit of 
those he employs; he is bound to take reasonable means to protect them from 
injury in his service.”
In Munrow v Plymouth Health Authority (1991) a case involving the hfring of a 
very heavy female patient the judge put the matter as follows;
“one does not look for perfection, one looks for reasonable steps that are 
practicable. A hoist is a reasonable step that is practicable.”
3.8.4 Provision of Staff
The employer is now liable for the negligence of a worker’s fellow employees (or 
even other workers under their control). But there remain cases where a claimant 
will need to rely on breach of the primary duty on the part of the employer to 
select competent staff (Hendy and Ford, 2001).
Vicarious liability requires original negligence on the part of a fellow worker and, 
if the employer requires an inexperienced workman to do a job which is outside 
his competence, the workman may not be negligent when he fails to do the job 
properly with resulting injury to the claimant.
In such cases, therefore, the injured employee, if he or she is to succeed in their 
claim, must rely upon a breach of the employer’s duty to provide competent staff 
by proving that the employer either:
(1) initially employed an incompetent person; or
(2) failed to ensure the employee’s competence by instruction, training, warning 
and supervision (White, 1993).
The standard of care required from workmen is that appropriate to his status and 
duties and it is not correct to say that an every day act of carelessness or 
inadvertence in a factory cannot amount to negligence (Munkman, 1990), or to 
apply an especially lenient standard of conduct in a case where workmen are
31
collaborating together and working in a team: Staveley Iron and Chemical Co. 
Ltd. V Jones [\956\.
In McCann v J.R. Me Keller (Alloys) Ltd. (1969) the House of Lords sustained the 
verdict of a Scottish Jury that it was neghgent for a workman to drop his end of a 
heavy steel ingot, although he excused himself by saying that his hand was 
suddenly “jagged” or “pricked” by a sharp edge.
A proper system of work requires that when the job cannot be safely carried out 
by the claimant on his own he shall be provided with sufficient helpers to enable 
the work to be safely carried out. An employer must exercise reasonable care to 
ensure that the exertions which he requires from his workers will not be such, by 
reason of both the physical and mental strain which they produce, as to result in 
injury to workers (White, 1993).
The duty is owed to the individual worker. In Paris v Stepney Borough Council 
[1951] Lord Me Dermot said:
“It is no less clear that the duty is owed to the workman as an individual and that 
it must be considered in relation to the facts of each particular case”. He further 
added:
“It seems to me to follow that in the known circumstances that a particular 
workman is likely to suffer a graver injury than his fellows then the happening of 
a given event is one which must be taken into consideration in assessing the 
nature of the employers obligation to that workman.”
On the issue of suitability for a specific job and the workload involved in Wilsons 
and Clyde Coal Co. Ltd v English [1938] Lord Thankerton said:
“If the employer knows or ought to know that the workman has a vulnerable back 
they are in breach of duty in requiring him to lift and move weights which are 
likely to cause him injury even if a normal man can carry them without risk.”
The individual worker’s stamina and fatigue were considered by Stuart Smith, L.J. 
in Johnstone v Bloomsbury Health Authority [1991] when he said:
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“Take the case of a man whose contract requires him to work a certain number of 
basic hours and overtime in addition if required. If he is required to work such 
long hours that he is exhausted and his attention or concentration fails so that he 
suffers an accident it is no defence for the employer to say that the workman 
expressly agreed to work such hours.
It must be remembered that the duty of care is owed to the individual employee 
and different employees may have different stamina. If the authority in this case 
knew or ought to have known that by requiring him to work the hours which they 
did, that they exposed him to risk of injury to his health, then they should not have 
required him to work in excess of those hours that he could safely have done.”
These cases highlight the duty of the employer to take steps to become aware of 
the each employee’s condition and suitability for the job, in effect indicating the 
requirement for proper selection procedures and ongoing health surveillance.
It is well established at Common Law that a defendant must take the claimant as 
he finds him, this is commonly called “the eggshell skull principle”. Lord Parker 
C.J. m Smith v Leech Brain and Co. Limited [1962] said:
“It has always been the law in this country that a tortfeasor takes his victim as he 
finds him”.
In relation to musculoskeletal disorders Judge Byrt, QC said in Me Sherry v 
British Telecom Communications PLC [1992]
“It is sufficient in law if the tortfeasor should reasonably have foreseen that his 
breach of duty was likely to cause injury within a broad category of the injury that 
was in fact caused. I am satisfied that the defendants should have been aware that 
bad posture could cause musculoskeletal problems. The fact that the injuries 
sustained were more extensive than those they might have envisaged is of no 
consequence in law”.
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3.9 St a t u t o r y  D u t y
All statutory duties are of relevance in criminal proceedings but only those that 
carry civil hability can be rehed on in civil actions for a breach of statutory duty.
Regulations introduced under the Health and Safety at Work etc. Act 1974 give 
rise to civil liability, unless otherwise stated, under section 47(2) of that Act 
which reads:
“breach of a duty imposed by health and safety regulations shall, so far as it 
causes damage, be actionable except in so far as the regulations provide 
otherwise”.
“Health and safety regulations” are made under section 15 of the Act.
Statutory duties may influence the common law standard of care (de Navarro et 
al., 2001). Statutory duties may be evidence of good practice which a reasonable 
employer should adopt: Franklin v Gramophone Company Limited [1948]; 
National Coal Board v England [1954]; HewettvAlf Brown’s Transport Limited 
[1991]. In Bux V Slough Metals Limited [1974] Stephenson, LJ, in considering the 
relevance of statutory regulations to a liability in negligence, said:
“the employer must try and make the law of the land the rule of the factory”.
3.9.1 Breach of Statutory Duty
Whatever an Act requires to be done must be done, although it is always a matter 
of construction precisely what is the nature of the obligation. It is in this sense 
that, subject to causation, every statutory duty is absolute (Ford and de Navarro, 
2001). As Lord Akins said in Smith v Cammell Laird & Company Limited 
[1940]:
“It is precisely the absolute obligation imposed by statute to perform or forbear 
from performing a specified activity that a breach of statutory duty differs from 
the obligation imposed by common law, which is to take reasonable care to avoid 
injuring another”.
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Ford and de Navarro (2001) consider that in this sense, statutory duty is absolute 
even though it is qualified by the words “as far as is reasonably practicable”; for it 
is a question of fact whether a thing is reasonably practicable or not, and unless, 
on the facts, it is not reasonably practicable, the requirement must be carried out; 
Marshal v Gotham Company Limited [1954].
3.9.2 Management of Health and Safety at Work Regulations 1999
The Management of Health and Safety at Work Regulations 1999 are the principle 
methods of implementing the EEC Framework Directive (89/391/EEC).
From 27/10/03 under Regulation 6 of the Management of Health and Safety at 
Work and Fire Precautions (Workplace) (Amendment) Regulations 2003 the 
Management of Health and Safety at Work Regulations 1999 carry civil liability 
in actions brought by employees.
The Directive may be useful as evidence of approved employer practice for the 
purpose of establishing negligence (Smith and Ford, 2001).
The Regulations are accompanied by an Approved Code of Practice (ACOP) and 
Guidance (L21). In relation to the code, HSC (2000) says “if you follow the 
advice you will be doing enough to comply with the law in respect of those 
specific matters on which the code gives advice” and in relation to guidance 
“health and safety inspectors seek to secure compliance with the law and may 
refer to this guidance as illustrating good practice”.
Regulation 3 deals with risk assessment and reads:
(1) every employer shall make a suitable and sufficient assessment of -
(a) the risks to the health and safety of his employees to which they are 
exposed while they are at work; and
(b) the risks to the health and safety of persons not in his employment arising 
out of or in connection with the conduct of his undertaking.
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The ACOP gives a general indication as to “suitable and sufficient risk 
assessment” and this requires a systematic general examination of the effect of the 
work activities and the condition of the premises, the hazards present, the 
likelihood of these hazards materialising and the damage likely to arise. The 
extent of the sophistication of the risk assessment will depend on the complexity 
of the processes.
All employers and self employed people are required to make a risk assessment. 
The regulation also provides that employers with five or more employees must 
record the significant findings of their risk assessment.
Regulation 4 says that where an employer implements any preventive and 
protective measures he shall do so on the basis of the principles specified in 
Schedule 1 to the Regulations. These are the general principles of prevention set 
out in Article 6(2) of Council Directive 89/391/EEC.
The general principles of prevention are
(a) avoiding risk .
(b) evaluating risks which cannot be avoided
(c) combating the risks at source
(d) adapting the work to the individual, especially as regards the design of work 
places, the choice of work equipment and the choice of working and 
production methods, with a view, in particular, to alleviating monotonous 
work and work at predetermined work rate and reducing their effect on health
(e) adapting to technical progress
(f) replacing the dangerous by the non-dangerous or the less-dangerous
(g) developing a coherent overall prevention policy which covers technology, 
organisation of work, working conditions, social relationships and the 
influence of factors relating to the working environment
(h) giving collective protective measures priority over individual protective 
measures
(i) giving appropriate instructions to employees.
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Regulation 5 requires employers to have arrangements in place to cover health 
and safety. Effective management of health and safety will depend, amongst 
other things on a suitably sufficient risk assessment being carried out and the 
findings being used effectively. The successful health and safety management 
system will include all of the following elements -  planning, organisation, control, 
monitoring and review of preventative and protective measures (HSC, 2000).
Regulation 6 deals with health surveillance and reads “every employer shall 
ensure that his employees are provided with such health surveillance as is 
appropriate having regard to the risks to their health and safety which are 
identified by the assessment”.
The primary benefit, and therefore objective of health surveillance should be to 
detect adverse health effects at an early stage, thereby enabling further harm to be 
prevented (HSC, 2000).
Regulation 10 provides that every employer shall provide his employees with 
comprehensible and relevant information on
(a) the risks to health and safety identified by the assessment
(b) the preventive and protective measures.
Regulation 13 deals with capabilities and training. Regulation 13(1) reads “every 
employer shall entrust a task to his employees taking into account their 
capabilities as regards health and safety”.
Regulation 13(2) deals with the issue of training and says that every employer 
shall ensure that his employees are provided with adequate health and safety 
training -
(a) on being recruited into the employers undertaking
(b) on being exposed to a new or increased risks.
The training must
(a) be repeated periodically where appropriate
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(b) be adopted to take account of any new or changed risks to the health and 
safety of employees concerned
(c) take place during working hours (regulation 13(3)).
Under regulation 14 employees have a duty to co-operate with the employer to 
enable the employer to comply with statutory duties for health and safety and to 
notify any shortcomings in the health and safety arrangements so that employers 
can take remedial action if needed.
3.9.3 Manual Handling Operations Regulations 1992
The Manual Handling Operations Regulations 1992 made under the Health and 
Safety at Work etc. Act 1974 implement Council Directive 90/269/EEC on the 
manual handling of loads; supplement the general duties placed on employers and 
others by the Health and Safety at Work etc. Act 1974 and the broader 
requirements of the Management Regulations (HSE, 1998).
The Court of Appeal in Koonjul v Thameslink Health Care Trust [2000] 
considered that the purpose of the Regulations was to place an obligation on the 
employers to look after the safety of their employees who might not behave with 
proper and full concern for their own safety.
The Manual Handling Regulations carry civil liability and are qualified by 
reasonable practicability.
Regulation 2(1) defines manual handling operations thus;
“manual handling operations” means any transporting or supporting of a load 
(including the lifting, putting down, pushing, pulling, carrying or moving thereof) 
by hand or by bodily force”. “Load” includes any person or any animal.
The various parts of regulation 4(1) establish a clear hierarchy of measures, 
avoidance, assessment and reduction of risk.
Regulation 4(1 )(a) reads “- (1) each employer shall -
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so far as is reasonably practicable, avoid the need for his employees to undertake 
any manual handling operations at work which involve a risk to their being 
injured.”
This is the primary duty on the employer. If the general risk assessment carried 
out under the Management of Health and Safety at Work Regulations 1999 
indicates the possibility of injury from manual handling then the first issue to 
consider is if the manual handling operation can be avoided. Manual handling of 
loads can be avoided either by the elimination of the handling operation or 
alternatively automation or mechanisation.
Regulation 4(l)(b)(i) deals with assessment of risk where it is not reasonably 
practicable to avoid the need for manual handling operations that involve a risk of 
injury. In these circumstances the employer “shall make a suitable and sufficient 
assessment of all such manual handling operations to be undertaken by them”.
This assessment has to have regard to the factors set out in Schedule I attached to 
the Regulations. This schedule sets out five issues, the task, the load, the working 
environment, individual capability and other factors. Questions are provided on 
each of these issues which the employer must consider m the assessment of 
manual handling operations. Schedule I is shown in Appendix 1.
The HSE published, as an appendix to the Guidance on the Regulations (L23), a 
filter to screen out more straightforward cases and identify manual handling 
operations where a more detailed risk assessment is necessary.
The filter is based on a set of numerical guidelines (Appendix 2) developed from 
data published in scientific literature and on practical experience of assessing risks 
for manual handling. They are pragmatic, tried and tested; they are not based on 
any precise scientific formula. The intention is to set out an approximate 
boundary within which the load is unlikely to create a risk of injury sufficient to 
warrant a detailed assessment (HSE, 1998).
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This filter indicates a maximum weight of 25kg for men and 16 kg for women in 
operations involving lifting a load.
Regulation 4(l)(b)(ii) deals with reducing the risk of injury where the manual 
handling operation cannot be avoided and the obligation on the employer is to 
“take appropriate steps to reduce the risk of injury to those employees arising out 
of their undertaking any such manual handling operation to the lowest level 
reasonably practicable”.
Health, safety and productivity are most likely to be optimised if an ergonomic 
approach is used to design the manual handling operations as a whole. Wherever 
possible, consideration should be given to the task, the load, the working 
environment, individual capacity and the relationship between them, with a view 
to fitting the operations to the individual rather than the other way around (HSE, 
19W%.
Reduction of risk can be brought about through work place or job design, 
mechanical assistance, improving work routine, lightening the load and making it 
easier to manage, improving space constraints and footing, improving thermal 
environment, ventilation and lighting and providing information on training.
Regulation 4(l)(b)(iii) deals with the provision of additional information in 
relation to the load. This says that precise information, where it is reasonably 
practicable to do so, should be given on the weight of each load and the heaviest 
side of any load where the centre of gravity is not positioned centrally.
Regulation 5 deals with duties of employees and reads “each employee while at 
work shall make fiill and proper use of any system of work provided for use by his 
employer in compliance with regulation 4(l)(b)(ii) of these regulations”.
Employees are already under a duty under section 7 of the Health and Safety at 
Work etc. Act 1974 to take reasonable care for his own health and safety and that 
of others and to co-operate with their employers to enable them to comply with 
their duties.
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3.9.4 Application of Manual Handling Regulations
Application of the Regulations is not confined to injuries arising from carrying 
excessive loads as illustrated by the following cases.
In King v RCO Support Services Limited [2001] Kay, LJ accepted that the 
Regulations applied in circumstances in which the claimant sustained personal 
injuries when he slipped on ice while shovelling grit because the operation fell 
within the definition of “manual handling operations” in regulation 2. The fact 
that the primary cause of the accident was ice rather than the manual handling 
itself was irrelevant: the possibility of an icy surface was a factor that should have 
been considered when assessing the risk of the manual handling operation 
(Hermer and Ford, 2001).
The plaintiff in Hawkes v London Borough o f Southwark (1998) was injured when 
he fell down a stairs while carrying a door. Also, it was accepted in Purves v 
Buckingham County Council (1998) that a teacher grabbing an unruly child could 
fall within the Regulations (Hermer and Ford, 2001).
3.9.5 The Provision and Use of Work Equipment Regulations 1998
The Provision and Use of Work Equipment Regulations 1998 are intended to 
implement the Work Equipment Directive, 89/655/EEC, and amendments to the 
Directives. The Regulations adopt a wide definition of “equipment” and impose 
general obhgations in relation to its safety. These Regulations carry civil liability.
There are two regulations of specific interest in relation to musculoskeletal 
disorders. Regulation 4(2) states “in selecting work equipment, every employer 
should have regard to the working conditions and to the risks to the health and 
safety of persons which exist in the premises or undertakings in which that work 
equipment is to be used and any additional risk posed by the use of that work 
equipment”.
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The Approved Code of Practice (HSC, 1998) which accompanies the Provision 
and Use of Work Equipment Regulation 1998 says that the employer should take 
account of ergonomic risks in selecting the equipment. Regulation 5(1) requires 
every employer to ensure that work equipment is maintained in an efficient state, 
in efficient working order and in good repair.
The guidance accompanying the Regulations warns that ergonomic design must 
take account of the size and shape of the whole body and should ensure that the 
design is compatible with human dimensions. Operators should not be expected 
to exert undue force or stretch or reach beyond their normal strength or physical 
reach limitation to carry out tasks.
Thus, it can be seen that the ambit of regulation 5(1) is of very real significance in 
that it gives rise to strict liability if injury has been caused by a malfunctioning 
machine, irrespective of the system of maintenance and repair imposed by a 
conscientious employer. In Cadger v Vawchall Motors (2000) regulation 5 was 
breached when pneumatic work equipment malfunctioned; arguments about the 
reasonableness of the system of inspection and maintenance were irrelevant (Ford 
and Hermer, 2001).
3.9.6 The Workplace Safety Health and Welfare Regulations 1992
The Workplace (Safety, Health and Welfare) Regulations 1992 are accompanied 
by an Approved Code of Practice and Guidance.
Under regulation 3 these regulations apply to every workplace except on a ship, 
on a building site or work of engineering construction and below ground in a 
mine.
There are a number of regulations which are of particular relevance m relation to 
manual handling and these regulations cover ventilation, temperature, lighting, 
workstations and floors.
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Regulation 6(1) reads “effective and suitable provision shall be made to ensure 
that every enclosed workplace is ventilated by sufficient quantity of fresh or 
purified air”.
Enclosed workplaces should be sufficiently well ventilated so that stale air, and 
air which is hot or humid because of the processes or equipment in the workplace, 
is replaced at a reasonable rate. (HSC, 1998)
Regulation 7 deals with temperature and regulation 7(1) reads “during working 
hours, the temperature in all work places inside buildings shall be reasonable”.
The temperature in work rooms should normally be at least 16 degrees Celsius 
unless much of the work mvolves severe physical effort in which case the 
temperature should be at least 13 degrees Celsius. The temperatures may not, 
however, ensure reasonable comfort, depending on other factors such as air 
movements and relative humidity. These temperatures refer to readings taken 
using an ordinary dry bulb thermometer, close to work stations, at working height 
and away from windows (HSC, 1998).
Regulation 8(1) says “every work place shall have suitable and sufficient 
lighting”.
Lighting should be sufficient to enable people to work, use facilities and move 
from place to place safely and without experiencing eye strain. Dazzling lights 
and annoying glare should be avoided. Light switches should be positioned so 
that they may be found and used easily without risk (HSC, 1998).
Regulation 11(1) reads “every workstation shall be so arranged that it is suitable 
both for any person at work in the work place Who is likely to work at that work 
station and for any work of the undertaking which is likely to be done there”.
Work stations should be arranged so that each task can be carried out safely and 
comfortably. The worker should be at a suitable height in relation to the work
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surface. Work materials and frequently used equipment or controls should be 
within easy reach, without undue bending or stretching.
There should be sufficient clear and unobstructed space at each work station to 
enable work to be done safely. This should allow for the manoeuvring and 
positioning of materials, for example lengths of timber (HSC, 1998).
Regulation 12 deals with the condition of floors and traffic routes. Regulation 
12(1) reads “every floor in the work place and every surface of every traffic route 
in a work place shall deal with construction such that the floor or surface of the 
traffic route is suitable the purpose for which it is used”.
The surfaces of floors and traffic routes should be free from any hole, slope or 
uneven or slippery surface which is likely to: 
cause a person to slip, trip or fall;
cause a person to drop or loose control of anything being lifted or carried; 
or
cause instability or lose of control of vehicles and/or their loads (HSC, 1998).
Regulation 12(3) reads “so far as is reasonably practicable, every floor in the work 
place and the surface of every traffic route in a work place shall be kept free from 
obstructions and from any article or substance which may cause a person to slip, 
trip or fall”.
3.9.7 Working Time Regulations 1998
The Working Time Directive 93/104/EEC was passed against the wishes of the 
British government, by the device of categorising it as a health and safety matter 
rather than an employment law matter. The government challenged the legality of 
the use of this device but eventually lost before the European Court of Justice 
(except in relation to one minor aspect of Sunday working) (Smith, 2001).
The Working Time Regulations 1998 cover four principle areas, the minimum 
weekly working time, limits in night working, rest periods and paid annual leave.
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A workers working time, including overtime, is not to exceed an average of forty 
eight hours for each seven days in any particular reference period (Regulation 4). 
The normal “reference period” is seventeen weeks but can be increased up to 
twenty six weeks in special cases and up to fifty two weeks by workforce 
agreements.
A night worker’s normal hours of work in any reference period are not to exceed 
an average of eight hours m each twenty four hours (Regulation 6). The reference 
period is seventeen weeks.
An adult worker is entitled to (a) a daily rest period of not less than eleven hours 
in each twenty four hour period (Regulation 10), (b) a weekly rest period of not 
less than twenty four hours in each seven day working period (Regulation 11) and
(c) a rest break of at least twenty minutes where daily working time is more than 
six hours (Regulation 12).
Regulation 13 entitles a worker to four weeks paid leave in each year (Smith, 
2001).
It is likely that the Directives envisage a wide ambit to the concept of health and 
safety. In United Kingdom v EU Council [1996] the European Court of Justice 
considered whether the Working Time Directive fell within health and safety for 
the purposes of Article 137 (ex Article 118) EEC. Holding that it did, the 
European Court of Justice referred to the Constitution of the World Health 
Organisation in which health is defined “as a state of complete physical, mental 
and social well-being that does not consist only in the absence of ill health or 
infirmity”. The same interpretation will no doubt apply to health and safety 
matters in the Directive (Ford and Smith, 2001).
3.9.8 Consultation
The Safety Representative and Safety Committee’s Regulations 1977 and the 
Health and Safety (Consultation with Employees) Regulations 1996 deal with 
consultation with employees and their representatives. These regulations do not 
carry a civil right of action.
45
These regulations ensure that all employees, whether represented by a trade union 
or not, must be consulted on the introduction of measures in the place of work 
which may substantially affect the health and safety of employees, the planning 
and organisation of any health and safety training as required to be provided and 
the health and safety consequences for employees of the introduction of new 
technology into the workplace (HSE, 1996).
There is also a duty on the employer to make available all relevant information to 
enable employees to participate fully and effectively in the consultation process 
and should cover the provision of accident reports and risk assessments which 
have been carried out (Zindani, 1998).
The Guidance (HSE, 1998) accompanying the Manual Handling Regulations 
stresses the importance of consultation and the contribution which workers can 
make:
“the views of staff can be particularly valuable in identifying manual handling 
problems and practical solutions to them”.
3.9.9 European Union Directives
A claimant can bring an action against an emanation of the state based on a 
Directive.
In the leading case o f Foster v British Gas pic [1991], the European Court of 
Justice stated that direct effect could be relied upon against:
“a body, whatever its legal form, which has been made responsible, pursuant to a 
measure adopted by the state, for providing a public service under the control of 
the state and has for that purpose special powers beyond those which result from 
the normal rules applicable in relations between individuals”.
Under this ruling an independent police authority is an emanation of the state as 
are public health bodies, local and regional authorities, tax authorities, a
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nationalised corporation,a privatised water company, the governing body of a 
voluntary aided school (Mead and Langstaff, 2001).
An important aspect of an action brought under the Framework Directive (89/391/ 
EEC) is that the Directive requires the employer to take into account the nature 
and capabilities of each of his employees on an individual basis and to adapt the 
work accordingly in Articles 6(2)(d), 6(3)(b) and 15 (Morris, 1998).
In the House of Lords in Factortame Ltd v Secretary o f State for Transport [1990] 
Lord Bridge made clear that the effect of section 2(4) of the European 
Communities Act 1972 was that directly enforceable rights prevail over 
conflicting provisions of national law.
Mead and Langstaff (2001) suggest that there is no obvious counterpart in 
European jurisprudence to that of the UK requirement of “reasonable 
practicability” as a qualification to the performance of an employer’s duty in 
many regulations.
However, in the Court of Appeal referring to the Manual Handling Directive 
(90/269/EEC), which includes the terms “appropriate organisational measures” 
and “appropriate means”. Hale LJ in King v Sussex Ambulance NHS Trust (2002) 
said “The Directive does not refer to what is ‘reasonably practicable’ but that 
must be what it means by taking ‘appropriate measures’ or using ‘appropriate 
means’ to ‘reduce’ the risk”.
3.9.10 Framework Directive
The Framework Directive is the council Directive of 12/06/1989 for the 
introduction of measures to encourage improvements in the safety and health of 
workers at work (89/391/EEC). This Directive also has provision for the adoption 
of individual Directives on different areas of workplace safety including the 
“handling of heavy loads involving of risk of back injury”.
Article 1(2) says the Directive “contains general principles concerning the 
prevention of occupational risk, the protection of safety and health, the
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elimination of risk and accident factors, the informing, consultation, balanced 
participation in accordance with national laws and/or practices and training of 
workers and their representatives, as well as general guidelines for the 
implementation of the said principles”.
The Directive applies “to all sectors of activity, both public and private (industrial, 
agricultural, commercial, administrative, service, educational, cultural, leisure 
etc.).” (Article 2(1)).
There are a number of articles of specific interest in relation to manual handling.
The General Principles of Prevention are set out in article 6(2). Article 6(2)(d) 
reads “adapting the work to the individual, especially as regards the design of 
workplaces, the choice of work equipment and the choice of working and 
production methods, with a view, in particular, to alleviating monotonous work 
and work at a predetermined work rate aimed at reducing their effect on health”.
Article 6(3) states that the employer shall, taking into account the nature of the 
activities of the enterprise and/or estabhshment: 
evaluate the risk to the safety and health of workers
where he entrusts tasks to a worker, take into consideration the workers capability 
as regards health and safety.
There is a need to consider the capabilities of each employee and to adopt the 
employees job requirements accordingly (Morris, 1998).
Article 9(1) reads 
“the employer shall:
be in possession of an assessment of the risk to safety and health at work, 
including those facing groups of workers exposed to particular risks 
decide on protective measures to be taken and, if necessary, the protective 
equipment to be used.”
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Article 12 deals with training and says the employer should ensure that each 
worker receives adequate safety and health training, in particular in the form of 
information and instructions specific to his work station or job: 
on recruitment,
in the event of a transfer or change of job,
in the event of the introduction of new work equipment or change in equipment, 
in the event of the introduction of any new technology.
The training shall be:
adapted to take account of new or changed risks 
repeated periodically if necessary.
Article 13 says it is the responsibility of each worker to take care as far as possible 
of his own safety and health and that of other persons affected by his acts or 
commissions at work in accordance with his training and the instructions given by 
his employer.
Article 14 deals with the provision of health surveillance.
Article 16 reads “particularly sensitive risk groups must be protected against the 
dangers which specifically affect them”.
3.9.11 Manual Handling Directive
This Directive^ 90/269/EEC, is on the minimum health and safety requirement for 
the manual handling of loads where there is a risk particularly of back injury to 
workers. This is the fourth individual Directive or daughter Directive issued 
under the framework Directive.
Article 2 gives a definition of “manual handling of loads” which for the purposes 
of the Directive “means any transporting or supporting of a load, by one or more 
workers, including, lifting, putting down, pushing, pulling, carrying or moving a 
load, which, by reason of its characteristics or of unfavourable ergonomic 
conditions, involves a risk particularly of back injury to workers”.
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Article 3 is the general provision and deals with avoidance and reduction of risk 
and reads:
“the employer shall take appropriate organisational measures, or shall use the 
appropriate means, in particular mechanical equipment, in order to avoid the need 
for the manual handling of loads by workers.
Where the need for manual handling of loads by workers cannot be avoided, the 
employer shall take the appropriate organisational measures, use the appropriate 
means and provide workers with such means m order to reduce the risk involved 
in the manual handling of such loads, having regard to Annex 1.”
Annex I and Annex II are provided m Appendix 3.
Article 4 deals with the organisation of work stations which shall be such as to 
make manual handling as safe and healthy as possible. Furthermore, taking 
account of Annex I, the employer must assess, in advance if possible, the health 
and safety conditions of the work and the characteristics of the load and take care 
to avoid or reduce the risk particularly of back injury, by taking appropriate 
measures, considering in particular the characteristics of the working environment 
and requirements of the activity.
Article 5 states that in considering the workers capabilities as regards health and 
safety for manual handling and in considering health surveillance and protection 
for particularly sensitive risk groups the employer must take account of Annex II.
Article 6 deals with information for, and training of, workers. Where possible 
precise information must be given on the weight of the load and on the centre of 
gravity of eccentrically loaded packages.
Article 6(2) says
“employers must ensure that workers receive in addition proper training and 
information on how to handle loads correctly and the risks they might be open to 
particularly if these tasks are not performed correctly, having regard to Annexes I 
and II”.
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Article 7 provides for consultation with workers and worker participation.
3.10 D u t ie s  o f  t h e  E m p lo y e e
There is a common law duty, statutory duties and duty under the European 
Framework Directive (89/391/EEC) on employees to take care for their own 
safety.
Section 7 of the Health and Safety at Work, etc. Act 1974 imposes a duty on each 
individual employee to take reasonable care while at work for the health and 
safety of himself and other persons (Barrett and Howells, 1997).
The Manual Handling Operations Regulation 1992 under Regulation 5 says “each 
employee while at work shall make full and proper use of any system of work 
provided for his use by his employer in compliance with Regulation 4(l)(b)(ii) of 
these Regulations”.
Regulation 14 of the Management of Health and Safety at Work Regulations 1999 
deals with the duties of the employer. Regulation 14(1) requires every employee 
to use machinery, equipment, plant or substance in accordance with any training 
provided.
Regulation 14(2) requires every employee to inform his employer of any work 
situation that could reasonably be considered as representing a serious and 
immediate danger to health and safety and of any matter which would reasonably 
be considered a shortcoming in the employers protection arrangement for health 
and safety.
Framework Directive (89/391/EEC) at article 13 sets out workers obligations and 
reads
“it shall be the responsibility of each worker to take care as far as possible of his 
own safety and health and that of other persons affected by his acts or omissions 
at work in accordance with his training and instructions given by his employer”.
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4.0 EXAMPLES OF CASE LAW
In a personal injury civil action the claimant must show that he/she is injured and 
that the injury was caused, wholly or partly, by risks to which he/she was exposed 
at his/her work. If the action is brought in negligence the claimant must show that 
the defendant was in breach of his duty of care in that the risk to which he was 
exposed was reasonably foreseeable and that it would have been reasonably 
practicable to circumvent the risk. If the action is brought under a breach of 
statutory duty the claimant must show that he/she was protected by the statute 
which placed the duty on the defendant and was breached by the defendant 
causing the injury. How the courts approach these issues is illustrated by the 
following examples of case law.
In relation to the existence or not of an injury Mughal v Reuters (1993) is a much 
publicised case concerning musculoskeletal disorders. In this case Judge Prosser 
said “1 believe that the mainstream view is that there is no pathology, no clinical 
symptoms that can be pointed to as confirming a patient having RSI” and he 
agreed with the view “that RSI has no place in the medical books”.
An injury must be shown to be work-related. In Alexander and others v Midland 
Bank pic (1999) the judge accepted that the condition from which the claimants 
suffered, fibromyalgia, was physical and caused by factors of repetitive work 
under intense pressure with insufficient work breaks and sustained bad posture.
The Court of Appeal found that the judge had a choice between two alternative 
explanations. The five claimants had to prove that the physical explanation for 
their upper limb disorders were more probable than the psychogenic cause 
suggested by the defendants. On the evidence the judge had been entitled to 
conclude that the fibromyalgia was physically based and arising from the work 
conditions.
In McPherson v London Borough of Camden (1999) it was held that De 
Quervain’s Syndrome could be caused occupationally by repeated movements of 
the wrist or the thumb. The use of keyboards, on occasion, could cause the
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necessary stenosis and inflammation. The claimant had used her thumb 
excessively and her condition had been caused by the continual use of the 
keyboard in the poor ergonomic and working time conditions that prevailed from 
June 1993 to January 1994.
On the issue of foreseeability the Court of Appeal in Koonjul v Thameslink Health 
Care Trust (2000) held that there must be a real risk, a foreseeable possibility of 
injury, certainly nothing approaching a probability. Further Hale, LJ stated that in 
making such assessments there has to be an element of realism.
The Court of Appeal mAlsop v Shejjield City Council (2002) adopted this 
reasoning. The facts of this case were that the claimant, a refuse collector, was 
injured pulling a wheelie bin up a concrete ramp with a gradient of thirty degrees. 
There were no complaints by dustmen or refrise collectors and there were no 
recorded accidents of the type suffered by the claimant. The Court held that the 
council could do no more than saying to experienced dustmen to use their 
common sense. The claimant should have made use of the options open to him, 
which included the possibility of wheeling the bin to the end of the gradient where 
the road met the pavement at an even level.
The Court of Appeal in Koonjul v Thameslink Health Care Trust (2000), 
considered the issue of reasonable practicability in the making of an assessment of 
manual handling operations under regulation 4( 1 )(b). The question of what 
involved a risk of injury was context-based and accordingly it was necessary to 
look at the particular operation in context, this included the context of the 
particular place of employment and also the particular employees involved. This 
case involved an employee in a small residential home with a small number of 
employees injuring her back pulling a bed out from a wall. The bed was against 
the wall to prevent children falling out of the bed.
The Court held that the employer was entitled to take the fact that the employee 
had been carrying out the task for a very long time into account in assessing the 
risk of injury. In considering the duties of the employer the court found that the 
first obligation was to prevent the risk but in this case there was good reason for
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having the beds against the wall to prevent the children falling out. In these 
circumstances the employer’s second obligation was to reduce the risk of injury to 
the lowest level reasonably practicable.
In this case the employment involved a number of everyday tasks and the Court 
considered the idea that the level of risk involved should be met by a precise 
evaluation of each of those tasks and precise warnings to each employee as to how 
each was to be carried out took the case way beyond the realms of practicability.
In these circumstances, the Court held that there was no breach of the regulations.
In O 'Neill v DSG Retail Limited (2002) the claimant was supporting a microwave 
oven when he was called by a colleague and turned by twisting his body towards 
the direction of the call without moving his feet. It was conceded by the 
defendants that, in breach of their own policy, the claimant had not been given 
practical training, nor had he been shovm a video. The purpose of the training 
was to highlight the risks involved in lifting and to make employees aware of 
them by watching demonstrations of the safe lifting and then practising such 
techniques themselves. The video contained demonstrations of safe lifting and 
also material designed to train people out of the instinct to twist when carrying a 
load.
It was held by the Court of Appeal that the defendants failure to give the claimant 
the desired practical training and video gave rise to a foreseeable possibility of 
injury in relation to the particular task he had been carrying out and failure to 
provide training was a cause of the claimant’s injury.
By not giving the claimant training and by not showing him the training video the 
defendants failed to reduce the risk of injury to the lowest level reasonably 
practicable and were in breach of regulation 4 (1) (b) (ii) of the Manual Handling 
Operation Regulations 1992.
The thirty-six-year-old claimant m Knott v Newham Health Care NHS Trust 
(2002) suffered a back injury and alleged that the defendants had no adequate or
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proper system for manually handling patients which meant that she was exposed 
to risk of hack injury.
The court held that on the evidence there was only one hoist for use in two wards, 
and that hoist was often inoperable. The consequence of the inadequacy of 
mechanical aids was that the claimant would habitually use a drag lift to move 
heavy patients. The drag lift was an inherently unsafe method that carried with it 
a real risk of injury. The defendants did not operate an appropriate system for 
lifting patients and no real steps were taken to reduce the risk of injury to its 
employees to the lowest level reasonably practicable during the relevant period 
and the defendants were therefore in breach of the Regulations. It was also held 
that the claimant’s degenerative disease rendered her particularly vulnerable to 
disc prolapse and the lifting of patients during the period of her employment with 
the defendants was likely to have damaged the annulus of the claimant’s discs 
posteriority. The disc prolapse and neural damage were the eventual result of the 
proeess. It followed that the defendants’ breach of duty caused (and, at the very 
least, materially contributed to) the claimant’s injury.
In King v Sussex Ambulance Health Trust (2002) the claimant was injured while 
carrying a patient in a carry-chair with a fellow worker down a stairs that was 
narrow, steep and had a bend in it. The Court of Appeal judgement referred to it 
as an awkward lift with a not particularly heavy patient who needed a response 
within an hour. The only alternative was to call the fire brigade and have the 
patient taken out through a window.
The claimant’s case was brought on the basis of a breach of the Manual Handling 
Directive, a breach of the Manual Handling Regulations and in negligence.
In the County Court, the judge held that there was a breach of Article 3.2 of the 
Directive and said that calling the fire brigade should have been given more 
serious consideration than it was. The Court of Appeal held against the claimant 
on all grounds. Lady Justice Hale said that it was clear that if there was no 
liability under the Directive then there was no liability under the Regulations and, 
in her view, there was no liability under either. There was nothing to suggest that
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calling the fire brigade would have been an appropriate measure in this case 
whether to avoid the need for carrying patients down the stairs or to reduce risk of 
injury in so doing.
If calling the fire brigade was not appropriate or reasonably practicable for the 
purposes of the Directive or the Regulations it cannot be a lack of reasonable care 
to fail to do so.
In practice, the claimant’s damages are reduced by a percentage comparable to the 
degree of fault which the court finds against the claimant (Barrett and Ho wells, 
1997).
The courts can impose substantial reductions on claimant damages due to 
contributory negligence. InMearns v Lothian Council (1991) the worker’s 
damages was reduced by 50% because help was available even though not readily 
available.
In McCaffery v Datta (1997) a finding of 1/3 contributory negligence was upheld 
by the Court of Appeal. The Court considered that given the claimant’s previous 
history of back problems she could have arranged the patient’s bed to minimise 
the risk.
However, a court will be slow to criticise mere inadvertence or inattention on the 
part of a worker (Zindani, 1998).
In Caswell v Powell Duffryn Associated Collieries Ltd., [1940] Lord Porter said: 
“The skill gained by a workman may enable him to take risks and do acts which in 
an unskilled man would be negligence, and on the other hand the fatigue and 
repetition of the same work may make a man incapable of the same care, and 
therefore not guilty of negligence, in doing or failing to do an act which a man 
less fatigued would do or leave undone”.
In a patient lifting case Munrow v Plymouth Health Authority (1991) the judge 
said,
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“I think if one looks at the facts of this case in the light of the training which she 
received, this plaintiff could have chosen a hoist, but that she received nothing in 
the way of training nor assistance from any nursmg plan which would have 
steered her towards a hoist and though I think she made the wrong decision I do 
not think that the wrong decision would be sound by way of contributory 
negligence”.
The cases show that the Courts consider that the application of Regulations and 
the principles of negligence must involve common sense and an element of 
realism while taking into account the particular circumstances of each individual 
case.
5.0 EMPLOYER’S DUTIES -  Common Law and Statutory Law
The duties of the employer in relation to manual handling arise from the common 
law, statutory duties and European Directives. These duties can be set out in a 
number of specific duties.
The duties are divided into three sections, those in relation to the individual, the 
work and the workplace. These are set out below with the common law, statutory 
and European directives on which they are based.
The employer’s duties in relation to the individual are to provide, so far as is 
reasonably practicable:
(a) An adequate selection process and to ensure individual capability.
Wilsons and Clyde Coal Co.v English [1938],
Reg 13 Management of Health and Safety at Work Regulations 1999.
Reg 4 Manual Handling Operations Regulations 1992 
Art 6 Council Directive 89/391/EEC 
Art 5 Council Directive 90/269/EEC
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(b) Comprehensive and relevant information on risks.
Reg 10 Management of Health and Safety at Work Regulations 1999.
Sec 2 Health and Safety at Work, etc. Act 1974 
Art 6 Council Directive 90/269/EEC
(c) Adequate instruction and training.
Colfars V Coggins and Griffiths Liverpool (1945)
Reg 13 Management of Health and Safety at Work Regulations 1999 
Reg 4 Manual Handling Operations Regulations 1992 
Sec 2 Health and Safety at Work, etc. Act 1974 
Art 6 Council Directive 90/269/EEC
(d) Appropriate Health Surveillance
Wilsons and Clyde Coal Co. v English [1938]
Reg 6 Management of Health and Safety at Work Regulations 1999 
Art 14 Council Directive 89/392/EEC 
Art 5 Council Directive 90/269/EEC
(e) Necessary supervision
Lifford V Charles H. Challen and Sons Ltd (1950)
Sec 2 Health and Safety at Work, etc. Act 1974
Reg 5 Management of Health and Safety at Work Regulations 1999
Art 3 Council Directive 90/269/EEC
(Q Consultation with Employees and Action on Employees Representations 
Reg 2 Safety, Health and Welfare at Work etc. Act 1974 
Reg 3 Health and Safety (Consultation with Employees) Regulations 1992 
Reg 5 Management of Health and Safety at Work Regulations 1999 
Art 11 Council Directive 89/391/EEC 
Art 7 Council Directive 90/269/EEC
The employer’s duties in relation to the work, so far as is reasonably practicable, 
are
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(a) At common law to provide and maintain
(i) a safe system of work
(ii) proper equipment
(iii) competent staff
Wilsons and Clyde Coal Co. Ltd v English [1938]
Hudson V Ridge Manufacturing Co. Ltd [1957].
(b) Carry out a risk assessment and keep the assessment updated
Colfars V Coggins and Griffiths Liverpool Ltd ( 1945)
Reg 3 Management of Health and Safety at Work Regulations 1999 
Reg 4 (1) (b) (ii) and 4 (2) Manual Handling Operations Regulations 1992 
Art 6 Council Directive 89/391/EEC
(c) Avoidance of Manual Handling
Reg 4 (1) (a) Manual Handling Operations Regulations 1992 
Art 3 Council Directive 90/269/EEC
(d) Assessment of Unavoidable Manual Handling Operations
Reg 4 (1) (b) (i) Manual Handling Operations Regulations 1992 
Art 4 Council Directive 60/269/EEC
(e) Reduction of Risk of Injury
Reg 4 (1) (b) (ii) Manual Handling Operations Regulations 1992 
Art 3 Council Directive 90/269/EEC
(f) Provision of additional information on load
Reg 4 (1) (b) (iii) Manual Handling Operations Regulations 1992 
Art 6 Council Directive 90/269/EEC
(g) Provision and maintenance of suitable and proper equipment 
Wilsons and Clyde Coal Co. Ltd. V English [1938]
Hudson V Ridge Manufacturing Co. Ltd. [1957]
Regs 4 and 5 Provision and Use of Work Equipment Regulations 1998.
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The employer’s duties in relation to the work place are, so far as is reasonably 
practicable,
(a) to provide and maintain a safe place of work
Wilsons and Clyde Coal Co. Ltd. VEnglish [1938]
Hudson VRidge Manufacturing Co. Ltd. [1957]
Regs 4 and 5 Workplace (Health, Safety and Welfare) Regulations 1992 
Reg 4(l)(b)(l) Manual Handling Operations Regulations 1992
These legal requirements are reduced further to the two lists set out below relating 
to the individual and the work/workplace.
The employer’s duties in relation to the individual are, so far as is reasonably 
practicable, to provide and maintain:
(a) an adequate selection process and to ensure mdividual capability
(b) adequate instruction, training, comprehensive and relevant information on 
risks
(c) necessary supervision
(d) appropriate health surveillance
(e) consultation with employees and action on complaints and representations.
The employer’s duties in relation to the workplace and the work, so far as is 
reasonably practicable, are:
(a) at common law to provide and maintain
(i) a safe place of work
(ii) proper equipment
(iii) competent staff
(iv) safe system of work
(b) to carry out a risk assessment and keep the assessment updated
(c) the avoidance of manual handling
(d) the assessment of unavoidable manual handling operations
(e) reduction of risk.
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6.0 EMPLOYEES DUTIES -  Common Law and Statutory Law
The duties of the employee arise from the common law, statutory duties and EU 
directive are set out below with the sources from which these duties arise.
The duties of the employee are
(a) A common law duty to take reasonable care for his own safety 
Wilsons and Clyde Coal Co. Ltd. V English [1938]
(b) To take reasonable care for the health and safety for himself and persons who 
may be effected by his acts and omissions at work.
Sec 7 (a) Health and Safety at Work etc. Act 1974 
Art 13 Council Directive 89/391/EEC
(c) To make full and proper use of any system of work provided for his use by the 
employer.
Reg 5 Manual Handling Operations Regulations 1992 
Art 13 Council Directive 89/391/EEC
(d) To use all machinery and equipment in accordance with the training and 
instructions provided.
Reg 14 (1) Management of Health and Safety at Work Regulations 1999.
Art 13 Council Directive 89/391/EEC
(e) To inform his employer of serious and immediate danger to health and any 
shortcomings in the employers protection arrangement for health and safety.
Reg 14 (2) Management of Health and Safety at Work Regulations 1992.
Art 13 Council Directive 89/391/EEC
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7.0 RELEVANCE OF ERGONOMICS
In litigation concerning a work related manual handling back injury the relevance 
of ergonomics arises from its centrality to the core elements of htigation -  the 
causation of the injury, the common law, statute law and European Directives.
An ergonomic injury is one that occurs as a direct or indirect consequence of the 
nature and demands of the persons working task, rather than as a result of some 
hazard to which the person is exposed during the course of his or her work, but 
which is not intrinsically part of the working task itself (Pheasant, 1996).
Ergonomic injuries result from a mismatch between the demands of the working 
task and the capacity of the person to meet those demands; generally when the 
former exceeds the latter the person is placed in a situation of overload.
Ergonomic injuries include lifting and handling injuries and workrelated upper 
limb disorders (Pheasant, 1996).
Whilst the word ‘ergonomics’ had not been coined when the House of Lords 
handed down its judgements in Wilsons and Clyde Coal Company v English 
[1938] the issue of the capacity of the worker and the demands of the working 
task were acknowledged by Lord Tankerton when he said:
“If the employer knows or ought to know that the workman has a vulnerable back 
they are in breach of duty in requiring him to lift and move weights which are 
likely to cause him injury even if a normal man can carry them without risk”.
“Manual Handling, Guidance on Regulations” (HSE, 1998) states in the 
introduction
“modem medical and scientific knowledge stresses the importance of an 
ergonomic approach to remove or reduce the risk of manual handling injuries. 
Ergonomics is sometimes described as ‘fitting the job to the person, rather than 
the person to the job’. The ergonomic approach, therefore, looks at manual 
handling as a whole. It takes into account a range of relevant factors, including 
the nature of the task, the load, the working environment and individual
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capabilities. This approach is central to the European Directive on manual 
handling, and to the Regulations.”
The Framework Directive (89/391/EEC) in the General Principles of Prevention 
specifically refers to “adapting the work to the individual”.
The Manual Handling Directive (90/269/EEC) defines “manual handling of 
loads” as “any transporting or supporting of a load, by one or more workers, 
including, lifting, putting down, pushing, pulling, carrying or moving a load, 
which, by reason of its characteristics or of unfavourable ergonomic conditions, 
may cause a risk particularly of back injury to workers”.
Consequently the principle of ergonomics underpins the standard of care in work 
related manual handling back injury litigation. Therefore, ergonomics is the 
science that bridges the gap between the general legal concepts and the specifics 
of each individual case (Kelly, 1998).
8.0 TOPICS FOR INVESTIGATION
When gathering information to prepare a case involving a claimant suffering from 
a work related manual handling back injury there are four sources of information, 
the claimant, witnesses, archival data and the site visit. There may be no 
witnesses or archival data and a site visit may not be possible.
There are five areas to be considered when collecting information from a 
claimant, (i) factual information relating to the personal details, (ii) the facts of the 
incident/ system, (iii) information concerning the common law requirements, (iv) 
information on the specific topics set out by statute and (v) subjective assessment.
Based on these areas of information and the employer’s duties listed in section 
5.0, the following are the topics to be investigated in detail with the claimant and, 
if possible, with witnesses, or using archival sources or on a site visit:
(a) personal details,
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(b) selection,
(c) instruction, training and warning,
(d) supervision,
(e) health surveillance,
(f) consultation and complaints,
(g) description of activity,
(h) subjective assessment,
(i) avoidance of manual handling ,
(j) risk assessment,
(k) reduction of risk,
(1) task -  risk reduction,
(m) load -  risk reduction,
(n) equipment and handling aids -  risk reduction,
(o) environment.
9.0 USABILITY
“Guidance on Usability” is the title of ISO 9241-11:1998. ISO 9241 consists of 
seventeen parts under the general title “Ergonomic Requirements for Office Work 
with Visual Display Terminals (VDTs)”. In the introduction to ISO 9241-11 
under the heading “Scope” it reads “ISO 9241-11 applies to office work with 
visual display terminals. It can also apply in other situations where a user is 
interacting with a product to achieve goals”.
Baber (2002) considered that the ergonomics community will have a standardised 
definition of the term usability with the publication of ISO 9241.
9.1 D e fin itio n s
ISO 9241-11 defines usability as ‘extent to which a product can be used by 
specified users to achieve specified goals with effectiveness, efficiency and 
satisfaction in a specified context of use’.
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Effectiveness is the ‘accuracy and completeness with which users achieve 
specified goals’.
Efficiency is defined as ‘resources expended in relation to the accuracy and 
completeness with which users achieve goals’.
Satisfaction is defined as ‘freedom from discomfort, and positive attitude towards 
the use of the product’.
The context of use is defined as ‘users, tasks, equipment (hardware, software and 
materials), and the physical and social environments in which a product is used’.
Goal is the ‘intended outcome’ and task is the ‘activities required to achieve a 
goal’.
The activities can be physical or cognitive.
Product is that ‘part of the equipment (hardware, software and materials) for 
which usability is to be specified or evaluated’.
9.2 U sa bility  E v alua tio n
In this instance the products being considered are the Hst of legal requirements 
and the list of topics for investigation.
These lists are considered in the context of their use in the development of the tool 
which is being designed for the collection of information for use in litigation 
founded on a work related manual handling back injury.
The usability evaluation will be carried out by lawyers who will be the end users 
of the information gathered by the tool being designed.
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10.0 THE INTERVIEW AS A USABILITY TOOL
One major advantage of interviews is the high degree of ecological validity: if you 
want to find out what a person thinks of a device you simply ask them. The 
flexibility of the interview is also a great asset (Kirwan and Ainsworth, 1992; 
Sinclair, 1995), in that particular lines of enquiry may be pursued if desired. The 
main advantage of an interview is its familiarity to the respondent as a technique 
and this, combined with the face to face nature, is likely to elicit more information 
and probably more accurate information (Young and Stanton, 1999).
One way of applying the interview to usability evaluations as described by 
Christie et al. (1990), is that of “co-operative evaluation”. A potential end user is 
given a prototype product and is asked to carry out specific tasks with it. He or 
she is then interviewed by a member of the design team for information on 
usability, problems encountered, and possible design improvements. The 
interaction is allowed to flow freely with few constraints such that the user feels 
comfortable enough to air his/her criticisms about the product.
Young and Stanton (1999) conducted a study based on the “co-operative 
evaluation” technique of Christie et al. (1990) and applied the interview to a 
specific consumer product in order to evaluate the interview as a usability tool.
The interview was applied to a car radio cassette and the interviewers were 
designers with a knowledge of the product.
It was found that the subjective responses of the interviewee, combined with the 
professional knowledge of the interviewer, made the interview a very strong 
technique for usability evaluation.
Young and Stanton (1999) recommended that in circumstances where the 
interview was being used as a usability tool the interviewees should where 
possible be the end users and a user trial should be performed in advance of the 
interview. The interview should be semi-structured with an interview guide to 
ensure all aspects needed to be considered were dealt with and a questioning style 
starting with open questions and leading to probing questions.
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Jordan (1998) considered that semi-structured interviewing techniques can ensure 
that a central set of issues are covered by each respondent and this provides the 
opportunity for a more systematic analysis than might be possible with an 
unstructured interview. At the same time users still have the opportunity to raise 
issues that are of particular importance to them.
In an interview situation the respondent is free to ask the investigator about 
anything which he or she is unsure and it may be possible to compensate for some 
deficiencies in question formulation by the two way communication during the 
interview session itself (Jordan, 1998).
The disadvantages considered by Jordan (1998) were the cost of administering a 
series of interviews, the possibility that having the investigator present ran the risk 
of data being distorted by an investigator/respondent effect and that respondents 
might feel more comfortable expressing strongly held views given the anonymity 
afforded by a questionnaire.
In a study of twelve ergonomic methods Stanton and Young (1998) considered the 
strengths of the interview to be the flexibility and thoroughness it offers.
11.0 CHOICE OF METHOD
The objective of the lawyers usability assessment is to get their opinions and 
recommendations on the issues arising out of the legal literature search. These 
issues are broken down into two sections, the legal requirements and, arising from 
and dictated by these legal requirements, the topics for investigation by 
ergonomists in order to gather the information.
Because of the way the common law system built up over centuries and the recent 
imposition by the EU of statutory requirements it seemed probable that the 
lawyers would not have been presented with the legal requirements in the current
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format. In these circumstances it was likely that questions would be asked to 
clarify particular issues and to do this the researcher would have to be present.
The change from the legal requirements to the topics to be investigated is 
effectively a transfer from the legal to the ergonomic domain. It was considered 
likely that issues requiring clarification would arise which could only be dealt 
with by having the researcher present.
For these reasons and considering the advantages of the interview as a usability 
tool identified by Jordan (1998), Stanton and Young (1998) and Young and 
Stanton ( 1999) the method of choice in this instance is the interview.
A questionnaire was not suitable as it would not provide the opportunity to answer 
questions. A group interview was not practical as a group of lawyers could not be 
gathered together.
12.0 SELECTION CRITERIA & SOURCE OF INTERVIEWEES
The selection criteria decided on for interviewees were that they be either 
solicitors or barristers currently in practice with a minimum of five years 
experience of manual handling back injury litigation.
It was decided to interview six lawyers, three solicitors and three barristers. This 
was to ensure that the views of both sides of the legal profession were 
represented. The number of lawyers was selected to facilitate the representation 
in each group of practitioners who acted for claimants and defendants.
The solicitors had five, seventeen and twenty three years experience and the 
barristers had thirteen, fourteen, and thirty one years experience. Two of the 
sohcitors mainly represented claimants and one mainly represented defendants. 
One barrister acted mainly for claimants, another mainly for defendants and a 
third acted for both claimants and defendants approximately in equal measures.
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Two solicitors were selected by cold calling solicitors firms involved in personal 
injury litigation and one was known to the researcher. The barristers interviewed 
were contacted through acquaintances of the researcher.
13.0 METHOD
A structured interview was used to evaluate the usability -  effectiveness, 
efficiency and user satisfaction -  of the legal requirements and of the topics for 
investigation by the lawyers.
The supervisor for this study attended two of these interviews in order to assess, 
and advise on, the researchers interviewing technique.
The “co-operative evaluation” described by Christie et al. (1990) was used with 
lawyers as interviewees.
The interviewees were given the information leaflet (appendix 4) and after any 
questions that were raised had been answered the consent form (appendix 5) was 
signed.
The interviews were conducted in an interactive manner due to the number of 
issues that needed explanation.
The interviews took place at the interviewees place of work. Four interviews 
were taped using a Philips professional pocket memo recorder and two were 
recorded by hand written notes. The tapes were transcribed verbatim and the hand 
written notes were typed.
An explanation was given of the users, the goals and the environment (ISO 9241 ; 
Baber, 2002). Queries were raised by the interviewees and these were answered 
by the researcher.
All interviewees were interviewed having considered the list of legal requirements 
and topics for investigation.
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All interviewees with one exception dealt with the issues without reference to 
documents. One interviewee had a pro forma against which the issues being 
considered were compared.
The interviews were conducted using the interview guide shown in appendix 6. 
The interviewees were asked if they considered that the lists presented were 
effective, efficient and to the user’s satisfaction. They were also asked to make 
any comments or suggestions.
14.0 ANALYSIS
Because the issues being considered in the interviews arose from a convergent 
process and specific answers were required in relation to the issues under 
consideration Content Analysis was decided on using an analysis grid (Gillham, 
2000). The construction of the analysis grid was facilitated by the structure of the 
legal interview guide which sets out the four categories for the grid -  
effectiveness, efficiency, user satisfaction and comments.
The analysis was carried out by considering each transcript individually and, in 
the first instance, highlighting substantive statements.
The transcripts were re-read and considered again to ensure that no substantive 
statements were ignored and that no unsubstantive statements were included.
Three unmarked transcripts were then given to a colleague to whom the objectives 
of the study and the interviews were explained before going through the 
transcripts and highlighting the substantive statements in her opinion.
This resulted in agreement between the researcher and colleague on the 
substantive statements.
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The content analysis grids shown in tables 1 and 2 were then developed by 
selecting quotes that represented each interviewee’s contribution.
15.0 RESULTS
None of the interviewees had seen the list of legal requirements, that is the 
employers duties, set out in the order in which it was presented to them at the 
interview. Neither had any of them seen a hst of investigation topics of the type 
presented here.
15.1 L egal  R eq u ir em e n ts
The grid headed “Legal Requirements” shown in Table 1 sets out the results of the 
interviews on this topic. The elements of usability, effectiveness, efficiency and 
user satisfaction are set out and the last column has comments that represented the 
attitude of the interviewee.
Only verbatim quotes are used in the grid.
The comments on effectiveness varied from “adequate” to “yes there is nothing 
else”. No interviewee considered that the list was not effective.
The efficiency of the legal requirements was agreed by all, the level of agreement 
varying from “adequate” to “no other way to do it better”. Between those views 
one interviewee commented that the list “identifies efficiently the necessary 
component features”.
On the issue of user satisfaction all interviewees expressed their satisfaction with 
the legal requirements as set out. The quotes under the heading ‘comment’ 
indicate that the areas were satisfactorily covered. The comment of interviewee 
number six -  “you’ve got what’s required from a to z” -  was representative of the 
opinion of the others.
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Overall all interviewees considered that each of the three elements of usability 
were satisfied. No changes or additions were suggested.
Effectiveness Efficiency User
Satisfaction
Comments
Interviewee 1 Yes Yes Yes It is not a 
science, but 
these cover the 
legal
requirements
Interviewee 2 Adequate Adequate Yes It adequately 
covers all the 
legal
requirements
Interviewee 3 Adequate It is Efficient Yes Its logical
Interviewee 4 It is No other way to 
do it better
Very much so It deals with 
every aspect
Interviewee 5 Tests
enumerated are 
effective
Identifies 
efficiently the 
necessary 
component 
features
It provides user 
satisfaction
Fully sets out 
the nature of 
duties
Interviewee 6 Yes, there is 
nothing else
Yes, if an 
employer 
leaves any of 
these out he 
exposes himself 
to the risk of 
claims
Yes, I wouldn’t 
go far wrong 
with these 
guidelines
You’ve got 
what’s required 
firom a -  z
TABLE 1 - LEGAL REQUIREMENTS 
15.2 I n v e s t ig a t io n  T o p ic s
The results of the interviews on the investigation topics are shown in the grid in 
Table 2. Only verbatim quotes are used.
The column under effectiveness shows that all interviewees were satisfied with 
the effectiveness of the list of investigation topics. Three of the interviewees said 
it covered “all issues” or “every aspect”.
All interviewees were also satisfied with its efficiency. One interviewee 
commented that “when you are trying to investigate you can never be 
superfluous”. The other three considered it “adequate” or answered “yes”.
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There was also positive consensus on the element of user satisfaction. Varying 
from “yes” to “totally adequate”.
In the light of the comments made the list of investigation topics was in the words 
of the interviewees a ‘very logical and methodical’, ‘comprehensive and 
satisfactory’ list from which there was ‘nothing seriously amiss’.
No changes were suggested.
Effectiveness Efficiency User
Satisfaction
Comments
Interviewee I Adequate Adequate Yes
Interviewee 2 Adequate Yes Yes
Interviewee 3 Covers all 
issues
It is , Very
satisfactory
Very logical 
and methodical
Interviewee 4 It deals with 
every aspect
Yes Totally
adequate
Comprehensive
list
Interviewee 5 These are all 
the issues 
which may 
arise
Yes Investigation 
topics are 
satisfactory
Comprehensive 
and satisfactory
Interviewee 6 Yes Yes, when you 
are trying to 
investigate you 
can never be 
superfluous
Yes Nothing 
seriously amiss
TABLE 2 - INVJESTIGATION TOPICS
16.0 SUMMARY
In this chapter the legal duties placed on the employer were identified. The 
usability of the Hst of legal duties was assessed by lawyers in interviews and 
found satisfactory with no changes recommended.
The usability of the list of topics for investigation arising out of the legal duties 
was also assessed by lawyers and found satisfactory. No changes were suggested.
The Hst of investigation topics is the basis from which the detailed questions to be 
asked was developed in chapter 3.
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CHAPTERS
ERGONOMIC RESEARCH
1.0 INTRODUCTION
Chapter 2 identified the legal duties on the employer and also the topics that have to 
be investigated to produce the detailed information that is needed.
The aims of this chapter are
(a) to identify the detailed questions that need to be asked based on the list of 
investigation topics produced in chapter 2
(b) to design a proforma questionnaire to structure the detailed questions to facilitate 
a comprehensive interview with claimants
(c) to have the usability of the proforma questionnaire assessed by a focus group of 
ergonomists
(d) to identify sources of bias and a means of reducing bias in the interviewing 
process.
This chapter can be broken into three sections
(1) a literature review based on the topics for investigation and identifying the 
specific issues on which detailed questions must be asked
(2) the design of the proforma questionnaire
(3) a focus group of ergonomists that
(a) assess the usability of the proforma questionnaire
(b) identify sources and means of reduction of bias.
The position of this chapter in the overall structure of the thesis is highlighted in 
figure 1.1.
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Figure 1.1 -  Flow Diagram of Study
The chapter can be divided into three sections dealing with the literature review, the 
design of the proforma questionnaire and the focus group.
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The literature review deals with each of the topics for investigation individually. 
These are broken down into three sections, the individual, the work and the 
environment similar to the legal duties on which they are based.
Because of the status accorded to HSC/HSE pubHcations by the Courts resulting in 
these documents having a crucial importance in relation to the issues of reasonable 
foreseeability and reasonable practicability the first section of each element of this 
literature review will be based on EISC/HSE publications. This is followed by a 
review of the scientific literature to identify, where possible, the basis for current 
good practice as recommended by the HSC/HSE.
Cases, where possible, illustrating the application of the various duties in practice by 
the Courts are identified.
The issues arising that have to be investigated in detail are identified at the end of 
each section.
This review was carried out by consulting text books, HSC/HSE publications, reports 
from the European Agency for Safety and Health at Work and safety organisations 
publications.
Searches were carried out on computer data bases: Lawtel and Bailii. Keywords used 
were: Manual handling, selection, instruction, training, supervision, consultations, 
complaints, health surveillance, avoidance, risk assessment, reduction of risk.
A proforma questionnaire was designed to put a structure on the detailed questions 
that have to be asked to gather the necessary information from claimants.
The questionnaire consists of a series of question modules (Opperheim, 1992) which 
follow naturally from the headings of the topics to be investigated.
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Each module starts with a filter question.
Usability of the questionnaire was assessed by a focus group of four ergonomists. 
They considered the effectiveness, efficiency and user satisfaction of the 
questionnaire. They also discussed the issue of bias in the administration of the 
questionnaire.
2.0 SELECTION
2.1 In tr o d u c t io n
The requirement in relation to selection is set out in regulation 13(1) of the 
Management of Health and Safety at Work Regulations 1999 where it says that every 
employer “shall entrust the task to his employees taking into account their capabilities 
as regards health and safety”.
The purpose of worker selection and placement programmes is to assign the right 
worker to a particular job. Worker selection is believed by some to be a means of 
reducing the possible harmful effects of mismatching the workers capabilities with 
the demands of the job.
2.2 HSC/HSE Publications
The HSE Guidance on the Manual Handling Regulations (HSE, 1998) deals with the 
issue of selection:
“Clearly an individual’s state of health, fitness and strength can significantly affect 
the abihty to perform a task safely. But even though these characteristics vary 
enormously, studies have shown no close correlation between any of them and injury 
incidence. There is, therefore, insufficient evidence for reliable selection of 
individuals for safe manual handling on the basis of such criteria. It is recognised.
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however, that there is often a degree of self selection for work that is physically 
demanding.
It is also recognised that motivation and self confidence in the ability to handle loads 
are important factors in reducing the risk of injury. These are linked with fitness and 
familiarity. Unaccustomed exertion -  whether a new task or on return from hoHday 
or sickness absence -  can carry a significant risk of injury and requires particular 
care.”
The HSE guidance is supported by Chaffin et al. (1999) who considered that the 
scientific basis for aggressive worker selection is still unclear.
The purpose is to identify high risk people m terms of their future susceptibility to 
musculoskeletal disorders. This requires the examiner to know the risk factors and 
that they can be identified clinically with high sensitivity (Chaffin et al., 1999).
The HSE Guidance (HSE, 1998) identifies two exceptions to the general advice: 
“Particular consideration should be given to employees who are or have recently been 
pregnant, or who are known to have a history of back, knee or hip trouble, hernia or 
other health problems which could affect their manual handling capabilities.
However, beyond such specific pointers to increased risk of injury the scope of 
preventive action on an individual basis is limited.”
The Approved Code of Practice (HSC, 2000) also deals with employees who are or 
have recently been pregnant and depending on the assessment these employees can be 
selected out of a job depending on their condition. HSC (2000) also deals with young 
persons who cannot be employed for work if, after control measures, significant risk 
still remains due to the fact that the young person has not yet fully matured.
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2.3 A ge
Given the fact the load bearing capacity of the spinal column declines with age, age 
should be treated as a risk factor and older workers, particularly those above the age 
of fifty years, should not be assigned to physically demanding jobs (Mital et al, 
1993).
2.4 M edica l  H ist o r y
The most important part of the screening medical history is the identification of 
previous problems as recurrent episodes of low back pain appear to be almost part of 
the natural history of low back (Andersson and Troupe, 1991). Some physicians 
maintain that it is the only useful predictor of risk in the medical history (Glover, 
1980).
Chaffin et al. (1999) suggests that low back pain is probably the condition most 
frequently discussed in the current literature regarding pre placement examinations 
and concluded that a previous back pain episode is highly predictive of fiiture risks.
The severity of previous back pain may influence future risks. Bierring-Sorenson 
(1983) reported that people with many episodes of back pain, many days of absence 
due to sickness, short intervals between episodes, or an aggravated course of low 
back pain had a significantly increased risk of such pain in the year following their 
examinations.
Problems arise when using a previous back pain history as a risk indicator. Firstly, 
the apphcant for a job may decide to give a dishonest answer. Secondly, the 
prevalence of back pain is so high that many older workers would be refused 
employment and in the young population some future cases would still not be 
identified. Thirdly, the response could vary depending on how the question about 
previous back pain is asked (Anderson and Troupe, 1991).
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A single question about previous back pain is useless unless qualified by further 
questions about the nature of the pain, previous absence from work, the site of 
previous pain and excluding from “previous back pain” aches arising on some 
occasions after unaccustomed work (Anderson and Troupe, 1991). They considered 
it important to differentiate between isolated, periodic or chronic pain and then to 
determine the severity and location.
2.5 E x a m in a tio n
Carter and Birell (2000) reviewed preplacement assessment. They concluded that 
examination findings, including in particular height, weight, lumber flexibility and 
straight leg raising, had little predictive value for future low back disorders or 
disabilities. Also the level of general fitness (cardio-respiratory), x-ray and magnetic 
resonance imaging findings have no predictive value for future low back disorders or 
disabilities.
Chaffin et al. (1999) considered that when a previous history of traumatic back injury 
is present, when clinical science indicate possible disease or when spondylolithesis is 
suspected from a clinical examination radiographs are valuable in determining future 
risks but other imaging tests such as magnetic resonance imaging are not useful as 
screen tests for job placements.
A mismatch between strength and the job demands can still be a risk factor and it 
would appear that non-job related pre-employment strength testing protocol is not 
successful in reducing back related insurance claims, emphasising the need for prior 
workplace analysis and appropriate design of the test protocol (Chaffin et al., 1999).
2.6 Su m m ary
In general, if a recruit has a normal range of movement of the spine and limbs, an 
absence of significant musculoskeletal deformity and has no other abnormalities, he 
is acceptable for manual work. The two most important considerations when
8 0
selecting an individual are that part of the medical history dealing with previous 
musculoskeletal problems and suitability for the specific work on offer (Me Donald 
and Mathews, 1995).
In the “Occupational Health Guidelines for the Management of Low Back Pain” 
produced by the Faculty of Occupational Medicine in London (Carter and Birell, 
2000) the advice is not to routinely include clinical examinations of the back, lumber 
x-rays, back function testing, general fitness or psychosocial factors in the pre­
placement assessment.
2.7 R e lev a n t  Cases
Using the key words ‘manual handling’ and ‘selection’ no hits were found in the 
search on Lawtel and Bailii firom 01/01/90 to 06/10/03.
The law on the issue of selection was clearly put by Lord Tankerton in Wilsons v 
Clyde Coal Company Limited v English [1938]:
“if the employer knows or ought to know that the worker has vulnerable back they 
are in breach of duty in requiring him to lift and move weights which are likely to 
cause him injury even if a normal man can carry them without risk”.
2.8 Issu es  fo r  D eta iled  Inv e st ig a t io n
Selection issues for detailed investigation arising out of this section are age (Mital et 
al., 1993), experience (HSE, 1998), health (McDonald and Mathewes, 1995), medical 
history (Chaffin et al., 1995), examinations (Carter and Birell, 2000).
3.0 INSTRUCTION AND TRAINING
3.1 HSC/HSE P ublic atio ns
The Management of Health and Safety at Work Regulations 1999 require employers 
to provide employees with health and safety information and training. This should be
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supplemented as necessary with more specific instruction and training on manual 
handling risks and prevention as part of the steps to reduce the risk as required by 
Regulation 4(l)(b)(ii) of the Manual Handling Regulations (HSE, 1998).
3.2 Ob jec t iv es  of  T r ain in g
HSE (1998) sets out the reasons for instruction and training:
“It should not be assumed that the provision of information and training alone will 
ensure safe manual handling. The primary objective in reducing the risk of injury 
should always be to optimise the design of the manual handling operations, 
improving the task, the load and working environment as appropriate. Where 
possible the manual handling operations should be designed to suit individuals, not 
the other way around. As a complement to a safe system of work, effective training 
has an important part to play in reducing the risk of manual handling injuries. It 
should not be regarded as a substitute for it. The right kind of training will contribute 
to safer working methods but it is not the whole answer”.
The HSE (1998) Guidance sets out the areas that a training programme for safe 
manual handling should cover, these are:
(a) how the hazard might be avoided;
(b) how to deal with unavoidable or unfamiliar handling operations;
(c) the proper use of handling aids;
(d) the proper use of personal protective equipment;
(e) features of the working environment that contribute to safety;
(Q the importance of appropriate housekeeping;
(g) factors affecting individual capability;
(h) good handling techniques.
For manual handling in the health services the HSC (1998a) set out the following as 
the elements of effective training programmes:
(a) Back care -  spinal mechanics, the cause of a back pain, posture and movement 
likely to contribute to pain or injury.
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(b) Ergonomics -  evaluating the environment, task, load and individual capabilities. 
How employees can alter their own environment to make work safer.
(c) Mechanical handling equipment -  practical use in care of equipment, its 
availability and suitability. How to gain the co-operation of patients and reassure 
them.
(d) Manual handling techniques -  basic handling and moving principles so that 
students can recognise safe approaches and learn to apply them generally, not just 
in specific work situations. This would help them to recognise potentially 
hazardous handling operations.
(e) Fitness -  training can usually emphasise that people need to learn how to use their 
bodies in all situations at home, during leisure and at work.
Beliefs and knowledge are important determinants of safe behaviour. People need to 
know what the safe behaviour is. Education and training are therefore vital. Training 
should cover such key aspects as:
(1) knowledge of the work related health and safety risks;
(2) training and feedback in the proper use of safety related equipment and 
procedures;
(3) awareness of the benefits of carrying out safe behaviour;
(4) the views of managers and co-workers on risk taking (HSE, 1999a).
HSE (1998) recommend that training be repeated, the advice given is:
“refresher training at least once a year is essential if training is to remain effective in 
the long term. You can ensure this through a recall system covering all relevant staff 
including those who are part thne. The nature of the refresher training wül depend 
upon the type of work. Additional training may also be identified as appropriate after 
injury or accident investigation”.
3.3 Train in g
Engls et al. (1997) recommend the following steps in an education and training 
programme:
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(a) knowledge and understanding -  to increase knowledge about the origin and 
prevention of musculoskeletal complaints and an understanding of risk factors at 
work
(b) comparison o f the pros and cons o f desired safe behaviour -  to change attitude 
and intention
(c) training and proper use o f lifting devices -  to increase the perceived and actual 
competence of safe working
(d) opinions o f important others (supervisors and work colleagues) - to reinforce the 
intention to behave safely and the confirmation of positive social norms
(e) feedback -  to maintain safe behaviour.
The most commonly advised technique, dating from the 1940’s, is squat or leg lifting: 
flexing the knees while keeping the back as straight as possible. This technique has 
several advantages compared with the opposite technique, called stoop or back lifting 
where the back is flexed with the legs extended (Kroemer, 1992). There is little 
scientific evidence of a direct relationship between low back disorders and hfting 
technique (Hsiang et al., 1997).
Van Dieen et al. (1999) advised that for the prevention of low back disorders, training 
should also be focused on other aspects of lifting: asymmetry, speed of lifting, 
position of load, position of grips on the load, load mass. This was demonstrated by 
Marras (2000) who found five factors in combination that described a relationship 
between the reporting of disorders and lost or restricted time due to low back 
disorders. These factors are lift frequency, sagittal torso bending angle, lateral 
velocity, twisting velocity and external load moment.
Kroemer (1992) suggests that one reason that training in specific lifting techniques 
alone does not appear effective is probably because there is no one technique that is 
appropriate for all lifts. Increasing the knowledge of risks and how to avoid them and 
promoting good practices necessitates deterinming what should be taught, how much 
knowledge is needed and tailoring this to the particular work and type of workplace.
Pheasant and Stubbs (1994) divided the content of a typical training course into three 
areas, (a) knowledge, (b) procedures and practices, (c) skills. In practice these may 
be mixed up in various combinations. They point out that there are distinctions 
between the three components that are worth bearing in mind because they pose 
different training problems. It is also worth distinguishing between safety training as 
such and safety propaganda. The former is concerned with the imparting of 
information and the acquisition of skill; the latter is concerned with persuading 
people to make use of the skills and knowledge they already have and to follow 
correct working procedures.
The knowledge element of a course can be taught in a “classroom” type environment, 
although practical demonstrations are always an advantage. But the procedures and 
skills of lifting should be taught in the working environment under realistic working 
conditions, and used with the sort of loads which will be handled on the job (Pheasant 
and Stubbs, 1994).
The distinction between skills and procedures is often blurred but has important 
consequences. An individual may be familiar with the correct procedures for lifting a 
certain kind of load, but be unskilled in its execution and conversely may be skilled in 
unsafe working practices. Failure to comply with correct procedures may sometimes 
be overcome by persuasion in one form or another, but lack of skill may not be 
overcome by these means. The execution of a smoothly co-ordinated lifting action is 
a skill which requires practice, and coaching by an experienced trainer who has the 
ability to identify and correct bad habits (Pheasant and Stubbs, 1994).
Op De Beeck (2000) suggests that practitioners have to be aware of possible reasons 
for disappointing results from training programs, which include:
(a) people tend to revert to previous habits and customs if training and practices to 
replace previous ones are not reinforced and refreshed
(b) in emergency situations a sudden quick movement of weight increase may overly 
strain the body
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(c) if the job requirements are physically stressful, the behaviour modification will 
not ehminate the inherent risk. Therefore designing a safe job is fundamentally 
better than training people to behave safely.
3.4 R elev an t  Ca ses
In a search in Lawtel and Bailii between 01/01/90 and 06/10/03 using the keywords 
of manual handling and instruction and training seven hits were found.
In O ’Neill v DSG Retail Limited (2002) the Court of Appeal held that the defendants 
failure to give the claimant the desired practical training and video gave rise to a 
forseeable possibility of injury in relation to the particular task in which he was 
injured and failure to provide training was a cause of the claimants injury. The 
claimant succeeded.
In Chalk v Devizes Reclamation Company Limited (1999) the Court of Appeal 
dismissed a claimant’s case on the basis that instruction or training would not have 
prevented the accident.
Thomas LJ said:
“In my view, on the facts of this case it is quite impossible to make a finding that the 
system of work was unsafe in relation to training or instruction without evidence and 
a finding as to what the instruction and training should be. If one then goes on to 
pose the question in the context of this accident, “what training and instruction should 
have been given?”, it is my view equally impossible to answer. The plaintiff could 
not have been instructed as to how to carry out this particular operation and there is 
no reason why he should have been instructed not to do so. If one endeavours to 
envisage general instructions in relation to either lifting or moving of heavy objects, 
then such instructions would not in my view have had any effect at all on what the 
plaintiff actually did on this occasion, because the plaintiff himself, as he said 
himself, exercised his own common sense and judgement and it was easier for him to 
rotate or slew the piece of metal in the way in which he did and it was misfortunate
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that in doing so he sustained his injury to his back. No instruction would have 
prevented this particular accident firom occurring”.
These two cases show that the absence of instruction or training is not sufficient for a 
claimant to succeed. The absence of such instruction or training must be a cause of 
the injury.
3.5 Issues  fo r  D eta iled  In vest ig a t io n
Issues for detailed investigation arising out of this section are content of training 
(Pheasant and Stubbs, 1994), non specific training (Kroemer, 1992) and use of 
equipment (HSE, 1998).
4.0 SUPERVISION
4.1 INTRODUCTION
The provision of competent supervision is an integral requirement of a safe system of 
work. This arises from the need to ensure that safe working practices are continually 
operated.
4.2 HSC/HSE P u blic a tio n s
HSE (1997) considered the issue of supervision in the following manner: 
adequate supervision complements the provision of information, instruction and 
training to ensure that the health and safety policy of an organisation is effectively 
implemented and developed. Good supervision regimes can form a powerful part of 
a proper system of management control. There are two key aspects
(a) Team management -  supervisors, by example and discipline, are uniquely placed 
to influence how organisations achieve health and safety objectives and what 
standards of performance are maintained. They can plan, direct, help, train, coach
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and guide staff to develop individual competence. They can also monitor 
performance by formal (e.g. assessment) and informal (e.g. spot check) means.
(b) Team building -  supervisors can encourage individuals to work together in 
pursuit of team objectives. This role can include leading team activities such as 
tool box talks, team briefings and problem solving exercises. It can also involve 
coaching and counselling to encourage and support participation and involvement 
of employees and safety representatives. A particularly important objective is to 
improve understanding of risks involved in the work and how they can be 
eliminated or better controlled.
HSE (2000) states that supervisors have a dual role as the vital link in the chain of 
health and safety management. Firstly as employees, part of a team, to take 
reasonable care of themselves and others and secondly as supervisors who have a 
separate duty in health and safety law to co-operate with their employer ensuring that 
work is carried out safely. This means that supervisors must know their health and 
safety responsibilities and their limits and must be properly trained in both of their 
roles.
The Guidance on the Manual Handling Regulations (HSE, 1998) draws a distinction 
between the employers assessment required by regulation 4(l(b)(i) and the everyday 
judgements which supervisors and others will have to make in dealing with manual 
handling operations. The assessment should address in broad terms the problem 
likely to arise during the operation that can be foreseen and the measures needed to 
deal with them. These measures should include the provision of training to enable 
supervisors, and where appropriate individual employees, to cope effectively with the 
operations they are likely to undertake.
4.3 L e v els  of  Su per visio n
HSE (1997) states that it is management’s job to decide on the appropriate level of 
supervision for a particular task. The level depends on the risks involved as well as 
the confidence of employees to identify and handle them. Consequently the lower the
confidence and the higher the risk the greater the degree of supervision required. On 
the other hand the higher the confidence and the lower the risk the lesser the degree 
of supervision that is required. But some supervision of fully competent individuals 
will always be needed to ensure that standards are being met consistently.
HSE(1997) considered that there are two key aspects to a good supervision regime, 
‘task management’ and ‘team building’.
A particularly important objective is to improve understanding of the risks involved 
in the work and how they can be eliminated or better controlled.
Supervisors and employees should exercise judgement and discretion, for example, 
when making decisions on when to seek help or guidance or when to halt work 
because they consider it too dangerous to continue (HSE, 1997).
The text of Manual Handling Regulations makes no mention of supervision. The 
manual handling Directive (89/391/EEC) on which the regulations are based says 
“the employer shall take appropriate organisational measures”.
The report on which the EU Directive was based (Doc. No. 2080/86EN) prepared by 
a committee presided over by Professor P. Davis does refer to supervision but bases 
it’s recommendations on weights. No weights were given in the Directive or the 
Regulations.
This report divided the load into various levels. Level B is 3 - 15kg and levels C, D, 
and E refer to loads between 15 -  90kg, which includes team lifting.
The report reads
“for level B, employees and all supervisory staff should be trained in the task, and 
foremen and other supervisors should carryout checks sufficiently frequently to 
ensure that the workers are carrying out their tasks properly.
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For level C -  E, employees and supervisors should be trained in the tasks, and 
supervision should be continuous. If necessary, one of the operatives should be 
appointed as supervisor.”
4.4 Su per viso ry  Su ppo r t  F o r  Tr a in in g
Supervisors’ support is an organisational factor crucial to the effectiveness of 
training.
To increase the probability of transfer of training to the Avorkplace supervisors need 
to reinforce the application of what was learned in training through the job. To do 
this effectively the supervisors must be fully aware of the training objectives as well 
as the content of the training for attaining these objectives. When a supervisor serves 
as either a trainer or co-trainer it not only increases supervisory understanding of and 
an appreciation for the training, but it increases trainee outcome expectations that 
demonstrate learned skills that will be evaluated by the organisation (Laetham et al., 
ISKW^
When the trainee returns to the job the supervisor should adopt the same strategy as 
those used by the trainers in the classroom. That is, easy task assignment should be 
given to allow employees to experience success in applying the newly acquired skill. 
The supervisor should continually encourage employees so that the employee will 
constantly apply the newly acquired knowledge and skills and that he/she will be able 
to do this well. Observational learning and verbal persuasion provided by the 
supervisor are crucial for the maintaining of high employee self efficacy (Laetham et 
&L199^L
4.5 LEADERSHIP St y l e s
Andriessen and Drenth (1998) reviewed the literature on leadership styles. Impirical 
research on leadership as it takes shape both in smaller formal groups and in formal
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organisations has resulted in the identification of a limited number of dimensions or 
so called “leadership styles”. They paid particular attention to ‘consideration’, 
‘initiating structure’ and ‘participation’, as the three basic dimensions.
Research on small groups has repeatedly demonstrated the existence of two central 
functions, i.e. fulfilment of task and stimulating and taking care of good mutual 
relations. On the basis of factor analysis and behaviour descriptions of numerous 
formal organisations researchers from Ohio State university came to similar 
conclusions (Andriessen and Drenth, 1998).
They named the two dimensions, ‘initiating structure’ and ‘consideration’. In the 
literature these are usually described as instrumental and social leadership or task 
orientated and socio-emotional leadership. Andriessen and Drenth (1998) defined 
‘initiating structure’ as reflecting the degree to which a leader is intent on defining a 
structure in the various tasks and roles of group members in order to attain group 
results. ‘Consideration’ was defined as reflecting the degree to which the leader’s 
behaviour towards the group members was characterised by mutual trust, 
development of good relations, sensitivity to the feelings of group members and 
openness to their suggestions.
‘Initiating structure’ and ‘consideration’ broadly reflect HSE (1997) key aspects of 
‘task management’ and ‘team building’. Using data from electronics firms in Britain, 
USA, Japan and Hong Kong, Smith et al. (1989) concluded that what they call 
‘maintenance’ and ‘performance’ leadership styles (approximately equivalent to 
structure and consideration respectively) do exist in different cultures. The specific 
behaviours associated with these styles differ markedly, in ways which are 
comprehensible within the cultural norms of each setting.
4.6 R e l e v a n t  Ca ses
In a search in Lavs4el and Bailii between 01/01/90 and 06/10/03 using the key words 
of manual handling and supervision no hits were found.
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The overall approach of the courts on the question of supervision was set by the 
comment of Denning, L J  in Clifford v Charles H  Challen & Son Limited [1951] 
when he said
“He must remember that men doing a routine task are often heedless of their own 
safety may become careless about taking precautions. He must, therefore, by his 
foremen do his best to keep them up to the mark and not tolerate any slackness”.
In Rozario v Post Office (1996) the claimant said he was lifting a box weighing 10.26 
kilograms from about a foot off the floor to a shelf about three and a half feet off the 
floor when he injured his back while twisting during the Hft.
Stuart-Smith LJ said counsel for the claimant “has submitted to this court that it was 
necessary m a case such as this for there to be repeated instruction to the claimant lest 
he should fall into bad habits, and that there should be regular supervision -  
somebody going around and seeing that the plaintiff was doing the job properly. 1 
cannot accept that. It is quite plain as it seems to me on the evidence that, even with 
an element of twisting which might reduce the safe load by some 20%, if it was 
involved, this was not within the foreseeable risk of injury for which the defendants 
could be liable if they took no steps. It was a perfectly simple job”.
These cases show that the courts consider each case on its merits and that the 
requirement for supervision does not extend to what the courts consider “a perfectly 
simple job”.
In the same judgement the judge said “Miss Bernard says that at that stage they 
should have said “we must just check and see that you are lifting correctly”, and if 
they had seen the plaintiff twisting in the way he did, they should have told him not 
to. 1 think that is a counsel of perfection with the benefit of hindsight”.
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4.7 I s su e s  fo r  D e t a i l e d  I n v e s t ig a t io n
Supervisory issues for detailed investigation arising out of this section are structure 
and content (HSE, 1997), styles (Andriessen and Drenth, 1998), support for training 
(Laetham et al., 1998).
5.0 HEALTH SURVEILLANCE
5.1 In tr o d u c t io n
The Approved Code of Practice (HSC, 2000) says that health surveillance should be 
introduced when required by specific regulations and where the risk assessment 
shows the following criteria to apply:
(a) there is an identifiable disease or adverse health condition related to the work 
concerned; and
(b) valid health techniques are available to detect indications of disease or condition; 
and
(c) there is a reasonable likelihood that the disease or condition may occur under the 
particular conditions at work; and
(d) surveillance is likely to further the protection of the health and safety of the 
employees to be covered.
The Code goes on to say that the minimum requirement for health surveillance is 
keeping health records. Once it is decided that health surveillance is appropriate it 
should be maintained throughout the employee’s employment unless the risk to 
which the worker is exposed and associated health effects are rare and short term.
5.2 HSC/HSE P ublic atio ns
HSE (1995) in describing health surveillance says:
“Health surveillance is about systematically watching out for early signs of work 
related ill health in employees exposed to certain health risks so that measures can be
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taken to protect their health. It is not a substitute for controlling health risks at work 
and will only work if findings are acted upon”.
HSE (1999) states that the duty to provide health surveillance is unlikely to apply at 
present to manual handling, work that might give rise to stress related diseases, work 
related upper limb disorders, whole body vibration, hot and cold working, non- 
ionising electromagnetic radiation. This is primarily because valid ways to detect ill 
health conditions associated with these hazards do not exist and/or the link between 
the work activity and ill health affect is uncertain.
HSE (1999) goes onto say “nonetheless, use other procedures, for example central 
reporting by employees and checking sickness absence records, to ensure that you 
pick up possible ill health among your employees as early as possible so you can 
meet your duties under the Health and Safety at Work etc. Act 1974”.
The Manual Handling Operations Regulations 1992 (HSE, 1998) recognise the risk 
arising firom repetitive handling and in these circumstances there is the potential for a 
reduction of risk by ongoing surveillance.
Self checks by employees looking for and reporting signs of work related ill health 
are an important part of any programme to pick up possible ill effects but do not 
comply with the regulations except where they are part of a programme in which the 
health records are kept and where employees are
- trained about what signs of disease or illness to look for and when and how to do 
so: and
- told when and how to report any signs or symptoms to a responsible person or 
occupational health professional: and
- are also subjected to periodic checks by a responsible person (HSE, 1999).
A health record should contain the employees forenames and surname, sex, date of 
birth, permanent address, national insurance number, date started present job.
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historical record of jobs involving exposure to hazards for which the health 
surveillance is required and conclusions of health surveillance procedures, the date on 
which and by whom they were carried out (HSE, 1999).
Once health surveillance has been introduced it should be continued for at least as 
long as the individuals are exposed to the risk. The frequency of checks or 
examinations should be increased in borderline cases where it is not certain whether 
exposure might be causing harm. Where it is clear that the risk has declined to a very 
low level, for example a change in working practices or introduction of new 
technology, the frequency of surveillance may be relaxed. In some cases a health 
surveillance programme could be discontinued (HSE, 1999).
5.3 Pa ssive  and  A ctive  Su rv eilla nc e
Surveillance data collection instruments are characterised by their practicality, 
uniformity and frequently, their rapidity rather than their complete accuracy (Last, 
1983). In that respect there is a role for both “passive surveillance” which relies on 
information collected from existing data bases and “active surveillance” which uses 
specifically designed tools and information solicited from a particular group or 
population (Last, 1983).
Active surveillance often obtains information before individuals would normally feel 
compelled to report it. Symptom questionnaires are widely used for this purpose. 
Since most musculoskeletal disorders produce some symptoms of pain or discomfort, 
questionnaires are useful in identifying new and incipient problems as well as 
assessing the effectiveness of intervention. Such questionnaires can also be used to 
obtain employee perceptions about aggravating factors and job improvement ideas 
(Silverstein, 1996).
Active surveillance should be workplace specific so that unique risk factors peculiar 
to the workplace can be more readily identified and monitored (Hagberg et al., 1995).
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In passive surveillance employment data is collected principally for another purpose, 
such as medical management, workers compensation or a bill paying system for 
medical benefits. (Hagberg et al., 1995).
Passive surveillance systems are often useful in helping to determine the fi-equency 
with which active surveillance tools should be used. Passive surveillance is used 
almost exclusively to survey health outcomes. Linkage to specific exposure in 
passive work related musculoskeletal disorders surveillance data is generally 
inadequate (Silverstein, 1996).
A health surveillance system is an integral part of an overall ergonomic programme. 
Regardless of how such programmes are organised there is a minimum amount of 
information required in any system and it is critical that it be able to connect health 
data to job data (Silverstein, 1996).
5.4 R e lev a n t  C ases
No hits were identified for manual handling and health surveillance in LavW:el and 
Bailii between the 01/01/90 and 06/10/03.
5.5 Issu es  fo r  D e ta il e d  In vestig a tio n
Issues for detailed investigation arising out of this section are types (Last, 1983), 
methods and content (Hagberg et al, 1995; Silverstein, 1996; HSC, 2000; HSE, 1995) 
of health surveillance.
6.0 CONSULTATION AND COMPLAINTS
6.1 In tr o d u c tio n
The statutory requirement is for consultation in good time with employees on matters 
of health and safety and
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(a) to provide employees and their elected representatives with information about 
what it is proposed to do
(b) to give the employees and their elected representatives an opportunity to express 
their views about the matter in light of that information
(c) for the employer to take account of any response from employees or their elected 
representatives (HSE, 1996).
6.2 HSC/HSE P u bl ic a t io n s
The Approved Code of Practice (HSC, 2000) says the organisational method for 
health and safety arrangements should include
“establishing effective means of communication and consultation in which a positive 
approach to health and safety is visible and clear. The employer should have 
adequate health and safety information and make sure it is communicated to 
employees and their representatives, so informed decisions can be made about the 
choice of preventive and protective measures. Effective communication will ensure 
that employees are provided with sufficient information so that control measures can 
be implemented effectively”.
The guidance on the Manual Handling Regulations (HSE, 1998) also deals with 
employee’s contribution:
“the views of staff can be particularly valuable in identifying manual handling 
problems and practical solutions to them. Encourage employees, their safety 
representatives and safety committees to play a positive part in the assessment 
process. They can assist the employer by highlighting difficulties from such things as 
the size or shape of loads, how often they are handled or the circumstances in which 
the handling operations are carried out. For example staff can provide valuable 
information about when space constraints make it difficult to manoeuvre the load, 
and about the need to reorganise storage and shelving systems to minimise the risk to 
the handler”.
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HSE, 1998 further adds:
“employers should ensure that their employees understand clearly how manual 
handling operations have been designed to ensure their safety. Employees, their 
safety representatives and safety committees should be involved in developing and 
implementing manual handling training, and monitoring its effectiveness. This might 
also involve checking whether behaviour patterns have improved and accident rates 
reduced”.
6.3 Pa r t ic ipa t o r y  E r g o n o m ic s
Participatory ergonomics is a method of complying with the legal requirement in 
relation to consultations.
Wilson (1995) gave the following working definition of participatory ergonomics -  
“the involvement of people in planning and controlling a significant amount of their 
own work activities, with sufficient knowledge and power to influence both processes 
and outcomes in order to achieve desirable goals”.
Devereux et al. (1999) found that high exposure to physical and psycho-social work 
risk factors increased the risk associated with low back disorders greater than the sum 
of the relative independent exposure effects, indicating an interactive effect. This 
suggests that the psychological implications of participation are very important.
Involving current job holders in analysis, diagnosis and redesign can result in 
improved ideas and information. Because participants are, after all, those who should 
know most about the good and bad points of the current situation, their involvement 
should result in a more effective and satisfying development, although only if the 
conditions are established to motivate and support their contribution (Haines and 
Wilson, 1998).
Participants must have both the knowledge and confidence to understand the bounds 
to what they can do and also the authority to call upon professional expertise (internal
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and external) where necessary. Such authority and ready support of relevant 
expertise are especially important if participatory ergonomics is used as a base for 
interventions to provide legal compliance or reduced potential for compensation 
claims (Haines and Wilson, 1998).
The need for expert ergonomics input into the participatory process was shown by 
Devereux et al. (1998) in the development of a hand/handle interface tool for 
reducing musculoskeletal discomforts associated with the manual handling of gas 
cylinders.
Haines and Wilson (1998) suggest that apart from motivation and knowledge another 
key requirement which interrelates both of these is confidence. As participants gain 
in knowledge and ability, they will slowly gain confidence both of their own 
contribution and also in the participatory process itself, as they see that they are 
influencing the events and outcomes. This, in turn, should motivate them and others 
to become more involved in the participatory initiative. This close association 
between knowledge/ability, confidence and motivation underpin much of the theory 
of motivation at work e.g. Vroom’s (1964) Expectancy Theory.
Carter and Birell (2000) mentioned that there is limited evidence but general 
consensus that joint employer -  worker initiatives can reduce the number of reported 
back “injuries” and sickness absences, but there is no clear evidence as to the 
optimum strategies and inconsistent evidence on the size of the effect.
Carter and Birell (2000) advised employers that high job satisfaction and good 
industrial relations are the most important organisational characteristic associated 
with low back pain and sickness absence rates. So employers should be encouraged 
to:
(1) consider joint employer-worker initiatives to identify and control occupational 
risk factors
(2) monitor back problems and absence due to low back disorders
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(3) improve safety and develop a “safety culture”.
Westgaard and Winkel (1997) suggested that the following intervention strategies 
have the best chance of success:
(a) organisation of culture interventions with high commitment of stake holders, 
utilising multiple interventions to reduce identified risk factors
(b) modify interventions, especially those that focus on workers at risk, using 
measures that actively involve the worker.
6.4 Rele v a n t  Ca ses
There were no hits found using the key words manual handling and consultation and 
complaints between 01/01/90 and 06/10/03.
6.5 Issues fo r  D e ta il e d  In vestig a tio n
Issues for detailed investigation arising out of this section are content of consultation 
(HSC, 2000; HSE, 1996), participatory ergonomics (Wilson, 1995), external expert 
advice (Devereux et al., 1998).
7.0 AVOIDANCE OF MANUAL HANDLING
7.1 In tr o d u c tio n
The legal requirement as set out in Regulation 4(1 )(a) of the Manual Handling 
Regulations 1992 is, so far as is reasonably practicable, to avoid the need for any 
handling operations at work which involve a risk of injury.
There is no such thing as a completely safe manual handling operation (Pheasant, 
1991; HSE, 1995a; HSE, 2000a) and on this basis a large proportion of manual 
handling operations should be assessed with a view to avoiding manual handling 
where this is reasonably practicable.
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This initial assessment will be carried out as part of the general assessment under 
Regulation 3(1) of the Management of Health and Safety at Work Regulations 1999. 
If this indicates a possibility of injury from manual handling operations then 
consideration should be given to avoiding the need for the operation in question. At 
this preliminary stage a judgement should be made as to the nature and likelihood of 
injury. It may not be necessary to assess in great detail, particularly if the operations 
can readily be avoided or if the risk is clearly low. Assistance with this initial 
judgement is provided by the guidelines filter which is attached to the Guidance on 
the Manual Handling Regulations (HSE, 1998). Numerical guidelines in this filter 
are shown in Appendix 2.
There are two means by which manual handling can be avoided
(a) not moving the load by job design, work organisation or layout measures
(b) if a load has to be moved to use gravity or mechanical means to do so.
7.2 E lim in atio n  of  H and ling
In seeking to avoid manual handling the first question to ask is whether the 
movement of the load can be eliminated altogether: are the handling operations 
necessary; or could the desired result be achieved in some entirely different way? For 
example can a process such as machining or wrapping be carried out in situ, without 
handling the loads? Can a treatment be brought to the patient rather than taking the 
patient to the treatment? (HSE, 1998).
A number of examples of elimination of handling were given in HSE (1994). These 
included
(a) on a simple level putting a length of hose pipe on a tap and filling a container on 
the floor avoids the need to raise a full bucket from the sink
(b) an intermediate example is to palletise material so that when it has to be handled 
it can be moved with a lift truck
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(c) more complicated is to lay out the workplace in a way that minimises the amount 
of repeated handling. This does not eliminate manual handling altogether but it 
does eliminate some of the handling.
7.3 M e c h a n ic a l  H and ling
There are three methods of mechanical handling, through pipe work, on conveyors or 
by mobile units.
Pipe work systems can be used for the conveyance of liquids, powders or granular 
materials which can be moved either by gravity or by pumping. This can vary from 
the simple example given above of filling a bucket using a hose to complicated pipe 
work distribution system. Examples between these extremes are the pumping, by 
hand, of juice from a bulk container into a dispenser which avoids awkward manual 
handling or feeding granular material into a machine from a bulk bin or drum by 
suction or pumping to avoid manually transferring the materials (HSE, 1994).
HSE (1994) gives examples of the use of conveyors, mobile mechanical handling 
systems, load suspending equipment and gravity feed chutes.
7.3.1 C o n v ey o r s
Conveyors can be either fixed in position or mobile. HSE (1994) gave a number of 
examples of different types of conveyor systems.
In production processes fixed conveyors are used at ground level, working level, 
overhead and in series either in one level or on a number of levels. On conveyors 
other then overhead and rising conveyors, the carrying structure is either a belt or a 
series of powered rollers.
On a change of level the conveyor system normally uses a belt, either fiat or slatted. 
Overhead conveyors have loads suspended usually by hooks from the carrying chain.
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Mobile conveyor systems are mounted on a steel frame and wheels and are suitable 
for use in work situations where the environment is changing, e.g. raising blocks onto 
a scaffold on a building site, or loading trucks where the conveyor can be moved as 
the load fills up.
7.3.2  M obile  M ec h a n ic a l  H a n d l in g  Sy stem s
The most commonly used mobile mechanical handling system is a lift truck. These 
can be fitted with various attachments to the carriage of the machine to carry different 
types of load either bulk or individual loads.
Forks are the most common attachment because of the now widespread use of pallets 
but other attachments can also be fitted to support individual loads, e.g. barrels, or to 
carry out rotating movements.
Other machines that are more suitable to particular working environments can be 
fitted with different attachments to carry various loads, for example, teleporters on 
building sites and tractors on farms.
7.3.3 L oad  Su spen din g  E q u ipm en t
This type of equipment varies from patient lifting devices to large cranes.
Suspension equipment can be mobile, for example, an electric hoist moving on an 
overhead gantry or a chain and block fitted to a moving trolley on a pillar jib. They 
can also be mounted on mobile equipment such as trucks making deliveries or 
emergency tyre service vehicles.
7.3.4  G ravity  F eed  C hu tes
Chutes are normally used where significant changes of level, for example, movement 
between floors are involved. Spiral chutes are typically used for sacks but almost any 
kind of load can be handled on a straight chute.
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7.4 Rele v a n t  Ca ses
No hits were found on Lawtel and Bailii between the 01/01/90 and 06/10/03 using the 
key words manual handing and avoidance.
There are however cases where avoidance was one of the issues.
In Knott V Newham Healthcare NHS Trust (2002) the court held that on the evidence 
there was only one hoist for use in two wards and that the hoist was often inoperable. 
The consequence of the inadequacy of mechanical aids was that the claimant would 
habitually use a drag lift, an inherently unsafe method, to move heavy patients. The 
defendant was found to be in breach of the Regulations.
7.5 Issu es  FOR D eta iled  In vestig a tio n
Issues for detailed investigation arising out of this section are the systems for 
mechanical handling (HSE, 1998; HSE, 1994).
8.0 RISK ASSESSMENT
8.1 In tr o d u c t io n
There are two statutory requirements for risk assessment. Regulation 3(1) of the 
Management of Health and Safety at Work Regulations 1999 and Regulation 
4(l)(b)(i) of Manual Handling Operations Regulations 1992.
A risk assessment is carried out to identify the risk to health and safety to any person 
arising out of, or in connection with, work or the conduct of the undertaking. It 
should identify how the risks arise and how they impact on those affected. This 
information is needed to make decisions on how to manage these risks so that
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decisions are made in an informed, rational and structured manner and the action 
taken is proportionate (HSC, 2000).
Risk assessment should be suitable, sufficient, reviewed and revised and where there 
are five or more employees recorded. A risk assessment should:
(a) ensure that significant risks and hazards are addressed
(b) ensure that all aspects of work activity are reviewed, including routine and non­
routine activities
(c) take account of the management of incidents such as interruptions to work
(d) be systematic in identifying hazards and risks
(e) take account of the way in which work is organised and the effects it can have on 
health (HSC, 2000).
8.2 M a nu al  H a nd ling  O per a tio n s  R eg u la t io n s  1992
When the general assessment carried out under regulation 3(1) of the Management of 
Health and Safety at Work Regulations 1999 indicates a possibility of injury in 
manual handling operations but the conclusion reached under Regulation 4(1)(a) (of 
the Manual Handling Regulations) is that the avoidance of the operations is not 
reasonably practicable a more specific assessment should be carried out under 
regulation 4(l)(b)(i).
Guidance provided by the Health and Safety Executive (HSE, 1998) on the areas of 
knowledge and expertise likely to be relevant to a successful assessment in manual 
handling operations include:
(a) the requirements of the regulations (manager, safety professional);
(b) the nature of the handling operations (supervisor, industrial engineer);
(c) a basic understanding of human capabilities (occupational health nurse, safety 
professional);
(d) identification of high risk activities (manager, supervisor, occupational health 
nurse, safety professional); and
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(e) practical steps to reduce the risk (manager, supervisor, industrial engineer, safety 
professional).
Outside specialist advice may also help solve unusual handling problems or 
contribute to ergonomic design.
The views of staff can be particularly valid in identifying manual handling problems 
and the practical solutions to them (HSE, 1998).
Records of accidents and ill health can play a useful part in the assessment process. 
This should identify accidents associated with manual handling. Careful analysis 
may also show evidence of links between manual handling and ill health, including 
injuries apparently unrelated to any specific event or accident (HSE, 1998).
8.3 Deta iled  A ssessm en t
Schedule 1 attached to the Manual Handling Regulations, shown in Appendix 1 sets 
out a series of questions in relation to each of five categories, the task, the load, the 
working environment, individual capability and other factors but not all of these 
questions will be relevant in every case. These questions are based on the reference 
factors in the EU Directive on manual handling.
These categories are clearly interrelated: each may influence the others and, therefore, 
none can be considered in isolation. However, in order to carry out an assessment in 
a structured way it is often helpful to begin by breaking the operations down into 
separate more manageable items (HSE, 1998).
The HSE guidance on manual handling (HSE, 1998) says that when a more detailed 
assessment is necessary it should follow the broad structure set out in Schedule 1 to 
the Regulations. This guidance is also given for specific industries, e.g. HSC (1999) 
for the newspaper industry and HSE (2000b) for the chemical industry.
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8.3.1 Predetailed Assessment
In the implementation of a risk assessment process for a large distribution company 
Crowhurst et al. (2000) recommended a two step process before a detailed risk 
assessment in order to ensure that all activities were reviewed. This process involved 
firstly a comprehensive breakdown of the work activities at each depot e.g. goods are 
delivered, unpacked, sorted and stored, reloaded on lorries. These different activities 
were then divided hirther into logical groups such as warehousing, site services, 
transport etc. and from this to generate a separate task listing of the manual handling 
tasks. Once these initial task analyses were complete, the next step was to perform 
initial walk through assessments which identified the high risk concerns and put them 
in order of priority for later detailed assessment.
8.4 R isk  Fa c to r s
The European Agency for Safety and Health at Work (Op de Beeck and Hermans, 
2000) conducted a review of the risk factors associated with work related low back 
disorders. This review was presented in two sections dealing with physical risk 
factors and psychosocial factors.
8.4.1 Physical Risk Factors
There is strong evidence that low back disorders are associated with work related 
lifting and forceful movements (Marras, 1995; Hoogendoom et al., 1999).
Karwowski et al. (1992) advised that the extent of spinal loading during manual 
handling can be modified by
(a) load dimensions, shape and weight
(b) horizontal and vertical patterns of dynamic lifting motions
(c) degree of flexion and rotation of the spine
(d) task frequency
(e) environmental factors.
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Hoogendoom et al. (1999) found positive association between low back disorders and 
work related awkward postures.
Static work postures include positions where very little movement occurs, along with 
cramped or inactive posture that cause static loading on the muscles and includes 
prolonged standing or sitting and sedentary work (Bernard, 1997). Hales and Bernard 
(1996) concluded in a review that prolonged sitting is a potential risk factor for the 
development of low back pain. Hoogendoom et al. (1999) found no evidence that 
prolonged standing was a possible risk factor.
Whole body vibration refers to mechanical energy oscillations that are transferred in 
the body as a whole usually through a supporting system such as a seat or platform. 
Op De Beeck and Hermans (2000) found that there is agreement among intemational 
investigators that long term whole body vibration from engines and vehicles is an 
important mechanical stress factor contributing to early and accelerated degenerative 
spine disease, leading to backpain and prolapsed discs. Poor body posture, 
inadequate seat support and fatigue of back muscles have been described as co­
factors in the pathogenesis of musculoskeletal disorders of the spine in 
operators/drivers (Johanning, 2000). Khalil et al. (1993) reported that the most 
important and detrimental factors in the onset of low back disorders appear to be 
related to the way in which the work activities are performed. The most common 
event leading to low back pain and injury in their study was slipping and falling, 
which is an unexpected, uncontrolled event. Slipping and falling on wet surfaces was 
an especially important risk factor.
8.4.2 Psychosocial Risk Factors
Hoogendoom et al. (2000) found that there was insufficient evidence of an effect by 
poor job content which they defined as including monotonous work, few possibilities 
to leam new things and to develop knowledge and skills at work.
1 0 8
A number of studies have reported associations between perceptions of intensified 
work load, as mentioned by reports of time pressure and high work pace, and self 
reports of back pain (Bernard, 1997). However, Hoogendoom et al. (2000) 
mentioned insufficient evidence of an effect of high work pace.
Job control includes aspects of autonomy and influence. Hoogendoom et al. (2000) 
concluded that there was insufficient evidence of any effect in relation to job control.
Social support in the work place includes social support of co-workers and 
supervisors, relationships at work and problems with work mates and superiors. 
Strong evidence for low social support in the workplace as a risk factor for low back 
pain has been found (Hoogendoom et al., 2000). Strong evidence was also found for 
low job support as a risk factor (Burdorf and Sorock, 1997).
8.5 Re l e v a n t  Ca ses
In a search on Lawtel and Bailii between the 01/01/90 and 06/10/03 twelve hits were 
found using the key words of manual handling and risk assessment.
In Hawkes v London Borough Southwark (1998) one of the main issues in the case 
was whether or not the defendants carried out a risk assessment. In this case the 
claimant was injured while carrying a door up flights of stairs.
Henry LJ concluded
(1) carrying the door up the stairs (stairs not unusual in Southwark) did involve a risk 
of injury -  the risk was just such an injury as Mr Hawkes, who knew that extra 
care had to be taken, sustained;
(2) a proper assessment of the risk would have recognised this;
(3) the appropriate steps to reduce the risk to the lowest level reasonably practicable 
would be to provide a second man to help carry the doors to where they had to be 
installed.
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The claimant in Stone v Metropolitan Police Commissioner (1999) was employed by 
the defendant as chief of the Secretariat at a police station. Her job involved her 
moving typically boxes of photocopying paper weighing about 12kg. She carried 
heavier loads than this and regularly as much as forty pounds.
She suffered an injury while moving boxes in a store room.
The court held
(1) the Manual Handling Operations Regulations 1992 apply to the manual handling 
work carried out by the claimant but those in charge of the station gave no 
thought to their obligations under the Regulations. The defendant failed to carry 
out a risk assessment as required by regulation 4(l)(b)(i) and was in breach of 
regulation 4(l)(b)(ii) because appropriate steps were not taken to reduce the risk 
of injury to the claimant and her colleagues. Such steps should have included: (a) 
proper training on how to lift safely and avoid dangerous practices; (b) a proper 
system of assistance for the claimant and her team; (c) the provision of a trolley; 
(d) more and better laid out storage space.
(2) Had such steps been taken the injury to the claimant would in all probability have 
been avoided and so the breaches of both limbs of regulation 4(1 )(b) were 
causative of the claimant’s injury.
8.6 I ssu es  f o r  D etailed  I n vestig a tio n
Issues for detailed investigation arising out of this section are methods of risk 
assessment (HSE, 1998).
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9.0 REDUCTION OF RISK
9.1 In tr o d u c tio n
In the event of it not being practicable to avoid manual handling of loads the 
obligation on the employer is to reduce the risk as much as is reasonably practicable.
It is usually convenient to continue with the same structured approach used during the 
assessment of risk, considering in turn the task, the load, the working environment, 
the individual capability and other factors.
The emphasis given to each of these factors may depend in part on the nature and 
circumstance of the manual handling operations. Routine manual handling 
operations carried out in essentially unchanging circumstances, for example in 
manufacturing processes, may lend themselves particularly to improvements of the 
task and working environment (HSE, 1998).
Manual handling operations carried out in circumstances which change continually, 
for example certain activities carried out in mines or on construction sites, may offer 
less scope for improvement of the working environment and perhaps the task. More 
interest may, therefore, focus on the load -  for example can it be made easier to 
handle?
For varied work of this kind, including much work of the emergency services, the 
provision of effective training would be especially important.
9.2 M ech an ic al  A ssistan c e
Mechanical assistance involves the use of handling aids -  an element of manual 
handling is retained but bodily forces are applied more efficiently - reducing the risk 
of injury. There are many examples. Hoists, either powered or hand held, can 
support the weight of a load and leave the handler free to control its positioning. A 
trolley, stack truck or roller conveyor can greatly reduce the effort required to move a
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load horizontally. Handling devices such as hand-held hooks or suction pads can 
simplify the problem of handling a load that is difficult to grasp (HSE, 1998).
The use of handling aids can also create different kinds of risks particularly if aids are 
not properly maintained (HSE, 1994).
Simple tools can help to grip the load and provide leverage to reduce the actual 
weight being lifted. Sometimes using simple tools means that lifting can be avoided 
entirely although some manual handling is still needed. Simple tools of this kind 
envisaged are manhole cover lifters, paving slab lifters and lifting hooks (HSE,
1994).
9.2.1 Trucks and Trolleys
Trucks and trolleys allow one person to transport loads between different locations 
and increase the efficiency of many manual handling operations several fold as well 
as reducing the load. They can be inexpensive and come in all shapes and sizes to 
suit the workers and the load. Pushing or pulling a truck or trolley is still a manual 
handling operation but battery powered equipment is also available (HSE, 1994).
9.2.2 Lifting Devices
Lifting devices and lifting machines come in a wide range of forms mcludmg chain 
and rope blocks which can be suspended from fixed points or beams. Mechanical 
advantage is used to raise the load. These devices are for general use in workshops 
and building sites. Manual effort is used to transfer the load but it is normally raised 
and suspended by hydraulic power. An example of these hoists are those used to lift 
engines out of cars.
Pallet trucks are moved by pedestrians. Manual effort is required to transfer the load 
but hydraulic power is normally used to raise and lower the load. They can be used 
in congested and confined areas and are designed to move different types of load.
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Stackers can be manually operated or powered. Pedestrian control or ride on versions 
are available. Stackers are a high lift type of pallet truck, typically used for placing 
and moving loads in storage racking and vehicles.
Portable conveyors can be used to transport loads between places at the same level 
and different heights. Different types can transport a wide range of loads including 
bulk materials like sand and grain. Using portable conveyors can significantly reduce 
and avoid manual handling (HSE, 1994).
9.3 T he  Ta sk
Manual handling tasks can be improved by considering the layout and organisation of 
the job itself. Identifying how and why each section of the load handlmg is done can 
often reorganise the layout so that goods are moved at a more favourable heights or 
direction. It may be impossible to get rid of some operations all together. Where 
tasks cannot be avoided they should be made less difficult, if possible. This means 
looking at how a reduction m the amount of bending, stooping, stretching and 
pushing and pulling required to perform each task can be achieved (HSE, 1994).
Examining the various handling sequences that make up a task with a view to 
improving the overall layout can make a significant difference to the lifter (HSE,
1994). Such changes will often bring a reduction in the potential for injury and the 
benefits of increased efficiency and productivity.
Closely related to the layout is consideration for the way in which the handlers body 
is used. Changes to the task layout, the equipment used or the sequence of operations 
can reduce or remove the need for twisting, stooping and stretching (HSE, 1998).
In general any changes that allow the load to be closer to the body is likely to reduce 
the risk of injury. The level of stress on the lower back would be reduced; the weight 
of the load would be more equally balanced by the weight of the body; and the load 
would be more stable and the handler less hkely to loose control of it (HSE, 1998).
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The optimum position for storage of loads is around waist height; storage much 
above or below this height should be reserved for loads that are lighter or more easily 
handled, or loads that are handled infrequently. When the lifting of loads at or near 
floor level is unavoidable, handling techniques which allow the use of the relatively 
strong leg muscles rather than those of the back are preferable, provided the load is 
small enough to be held close to the trunk. Closeness of the load to the body can also 
be influenced by foot placement. The elimination of obstacles which need to be 
reached over or into will permit the handlers feet to be placed beneath or adjacent to 
the load (HSE, 1998).
The risk of injury may also be reduced if lifting can be replaced by controlled 
pushing and pulling where a secure footing can be ensured and the hands applied to 
the load at a height of between waist and shoulder where ever possible. (HSE, 1998).
The risk of manual handling injury can also be reduced by careful attention to the 
work routine. Minimising the need for fixed postures dictated by sustained holding 
or supporting of a load will reduce fatigue and associated fall off in muscular 
efficiency. Attention to the frequency of handling loads, especially those that are 
heavy or awkward, can also reduce fatigue and the risk of injury. Where possible, 
tasks should be self-paced and employees trained to adjust their rate of work to 
optimise safety and productivity.
Rest pauses and job rotation can also help to reduce the risk of injury and bring 
advantages of reduced monotony and increased attentiveness (HSE, 1998).
Loads that can be handled in safety by a person who is seated are substantially less 
then those that can be dealt with while standing. This activity, therefore, demands 
particular care. Lifting loads from the floor while seated should be avoided where 
possible.
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Where a handling operation would be difficult or unsafe for one person, handling by 
a team of two or more may provide an answer. However team handling can introduce 
additional hazards and caution should be exercised (HSE, 1998).
The nature of the load, or the manner in which it is handled, may necessitate the use 
of personal protective equipment (PPE) such as gloves, aprons, overalls, gaiters or 
safety footwear. In these cases the protection afforded by PPE should not be 
compromised to facilitate the manual handling operations.
All equipment provided for use during manual handling, including handling aids and 
PPE should be well maintained, readüy accessible and there should be a defect 
reporting and correction system (HSE, 1998).
9.3.1 Issues for Detailed Investigation
Issues for detailed investigation arising out of this section are work organisation 
(HSE, 1994), posture (HSE, 1998), job rotation and rest pauses (HSE, 1998).
9.4 T he  L oad
Objects to be handled can be modified to make them easier to move or handle. Issues 
to be looked at are the shape/form (e.g. solid to liquid), weight, size, surfaces and 
edges. Other issues to be considered are material the object is made from, the 
provision of handles or hand grips, equipping the load to aid mechanical handling and 
information or symbols printed on the load (HSE, 1994).
Where the risk of injury from manual handling of the load is identified reducing the 
weight should be considered. In purchasing materials it can be bought and 
subdivided into smaller loads, for example 25kg rather than 50kg sacks. Suspending 
or supporting the load makes the job easier.
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Consideration should also be given to making loads less bulky so that they can be 
grasped more easily and the centre of gravity brought closer to the handlers body. 
Problems can arise by the use of inappropriately sized containers particularly where 
the container is too big for the object to be carried (HSE, 1994).
Where the size, surface texture or nature of the load makes it difficult to grasp 
consideration should be given to handles or hand grips or indents or any other feature 
designed to improve the handlers grasp. Where a load is bulky rather than heavy it 
may be easier to carry it at the side of the body if it has suitable hand holds or slings 
(HSE, 1998).
To prevent injury during the manual handlmg of hot or cold material adequate 
insulation to insulate the container should be used; failing this, suitable handling aids 
or PPE are necessary. Sharp comers, jagged edges, rough surfaces etc. should be 
avoided where possible.
9.4.1 Issues for Detailed Investigation
Load issues for detailed investigation arising out of this section are weight, size, form 
(HSE, 1994), hand holds (HSE, 1998).
9.5 T he  W or k ing  E n vir o n m ent
HSE (1994) consider environmental effects under the headings of space constraints, 
uneven, slippery or unstable floors, variations in the level of floors or work surfaces 
and other environmental conditions.
An individual who does not have enough space when liftmg is likely to use awkward 
postures which increase the risk of injury particularly where body movements 
involved in lifting requke additional space. Storage areas with articles kept at heights 
from floor to ceiling in unnecessarily narrow aisles also create risks. If manual
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handlmg has to be carried out in areas with restricted headroom it is likely that aids 
for lifting and carrying will be necessary (HSE, 1994).
On permanent sites, both indoors and out, a flat, well maintained and properly 
drained surface should be provided. In construction, agriculture and other activities 
where manual handling may take place on temporary surfaces, the ground should be 
prepared if possible and kept even and firm (HSE, 1998).
Carrying loads up steps can be made easier by using various liftmg aids. Where there 
are only a few steps a ramp may be of use but on longer flights of stairs narrow 
ramps, if possible within the steps, facilitate the use of wheeled devices but on a 
downward slope there may be need for a brake.
A simple wedge shaped ramp can reduce the risk and force needed to move a trolley 
over a single step but it is recommended that the gradient of the ramp be not more 
than 1 in 15 (HSE, 1994).
There is less risk of injury when manual handling is performed in a comfortable 
working environment (HSE, 1998). Extremes of temperature tend to make any 
manual handling task more difficult. Factors such as excessive dust, noise and rain 
may encourage operators to rush a job so that they can get out of the area as quickly 
as possible. This will make them less careful and less aware of good lifting 
techniques. Improving the task will help control the risk (HSE, 1994).
Extremes of temperature, excessive humidity and poor ventilation should be avoided 
where possible, either by improving environmental control or relocating the work.
Particular care should be taken when handling bulky or unwieldy loads in 
circumstances where high winds or powerful ventilation systems could catch a load 
and destabilise a handler.
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There should be sufficient well directed light to enable handlers to see clearly what 
they are doing and the layout of the workplace and to make accurate judgements of 
distance and position (HSE, 1998).
9.5.1 Issues for Detailed Investigation
Issues for detailed investigation arising out of this section are space constraints (HSE, 
1994), footing (HSE, 1998), temperature and wind (HSE, 1994).
9.6 In d iv id u a l  C apability
The issues of individual capability have already been considered in section 2.0 under 
selection.
9.7 R ele v a n t  Ca ses
Two hits were found in a search on Lawtel and Bailii between 01/01/90 and 06/10/03 
using key words manual handling and reduction of risk.
One of the cases reported was a County Court case. Jack v Royal Berkshire Fire and 
Rescue Service (2002) involving a fire fighter who tripped and fell down a staircase 
while carrying out standard operations following a fire. The defendants were found 
not to be negligent because it was held that they had properly assessed the risks 
identified by the Manual Handling Operations Regulations 1992 and reduced them to 
their lowest level. The finding of the court was that on the balance of probabilities 
the claimant had tripped on a hose reel cable and not slipped on the stairs. It also 
held that the claimant was a highly trained and experienced fire fighter and was part 
of a team trained to deal with routine hazards of carrying casualties and materials 
down stairways in blackout conditions. The court was not satisfied that lighting 
would have made any difference or that the removal of the hose would have been a 
safer way of balancing the risk of a trip with the more serious risk of fire 
recommencing. The highly experienced crew had been aware of the risk, had 
assessed and had chosen to walk down the stairs without complaint. Accordingly, the
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risks identified by the Regulations had been properly assessed by the defendant and 
had been reduced to their lowest level.
Whitcombe v Baker (2000) was a High Court case in which claimant fell a height of 
between eight and nine feet from a load of bales which were on a trailer and on top of 
which he was working stacking more bales.
The claimant could not say why he fell or what caused him to fall.
The court rejected the claimants case based on a breach of the Manual Handling 
Operations Regulations (1992) on the basis that they did not require steps to reduce 
the risk of a fall to the lowest level reasonably practicable.
On a question of the height of the bales the Judge used HSE Guidance as his 
benchmark when he said “I then hold that in the light of the HSE guidance which 
recommends a height of not more than four meters, a height of five or six layers was 
not excessive”.
10.0 QUESTIONNAIRE
10.1 Intr o d uc tio n
Having identified the issues arising out of the ergonomic literature review and the 
legal literature review on which detailed questions must be asked the next step in this 
design is to structure the elicitation of the information.
The information will have to be collected by interviewing claimants. This arises 
because of the modest education level of the claimants and to ensure that any 
additional information which may be available is also noted.
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Consequently a proforma questionnaire was developed to be used as an interview 
guide by the ergonomists when collecting the information from claimants.
Lavan (1985) set out four steps in the design of a questionnaire -  (1) preparatory 
work, (2) questionnaire format, (3) question content and (4) pre-testing. This format 
was followed in the design of this proforma questionnaire.
10.2 P r epa r a to r y  W o r k
A clear set of aims is the most essential tool of all in questionnaire design (Hayes, 
2000). The aims of this proforma questionnaire are to collect, as far as possible, the 
necessary information for use in manual handling litigation under the topic headings 
already identified by the lawyers.
The sources of the necessary information are legal, ergonomic and professional 
practice. The preparatory work for this questionnaire is the legal section of this work 
(chapter 2), the ergonomic literature review (sections 2-9 of this chapter) and the 
researchers professional experience.
10.3 Q u estio n n a ir e  F o r m a t
The questionnaire consists of a series of question modules (Opperheim, 1992) which 
will follow naturally from the headings of the topics to be investigated. For ease of 
investigation each module was put on a separate page.
In considering the order in which modules appear m a questionnaire Opperheim 
(1992) suggested that there are two considerations: the internal logic of the enquiry 
and the likely reaction of respondents. He suggested that often these will have 
conflicting requirements.
The logic of this enquiry suggests that the personal details be dealt with firstly, then 
the accident/injury followed by consideration of the work and workplace issues.
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This means that the module dealing with personal details would be the first module 
followed by description of the accident or injury occurrence and the claimants 
subjective assessment. The next modules would be those relating to organisational 
issues concerning the individual, selection, training, supervision, consultation/ 
complaints and health surveillance. The legal issues relating to the workplace, 
avoidance, assessment and reduction of risk and then workplace issues would follow 
in that order.
The order of questions within the module follows the advice of Sinclair (1995) in 
relation to the use of “filter” questions which were used to exclude respondents from 
the question sequence that followed the filter question if these questions were not 
relevant. For example, if the filter question was “were you given any training?” and 
the answer was “no” then the remaining questions in that module which deal with 
training were irrelevant for that respondent.
The remaining questions in each module were, where possible, clustered together on 
common or associated themes in order to avoid the dangers of inconsistent or erratic 
sequences of questions warned against by Hargie et al. (1994).
10.4 Q u estio n  Co n ten t
The content of the questions arises from
(a) issues arising for the legal section which include
(1) common law requirements
(2) national statutory requirements
(3) requirements of relevant EU directives
(b) issues arising from the ergonomic literature review in sections 2-9 of this chapter
(c) personal details of the claimant and his/her subjective assessment
(d) description of accident/injury occurrence.
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10.5 Q u est io n  T ypes
The question types used included both closed questions where the answer was a “yes’ 
or “no” or open (or free) response questions with no limitation on the reply. 
Sometimes both types of question were used on the same issue, e.g. Could the load 
have been moved mechanically? Give details.
10.6 Q u estio n  W o rding
Sinclair (1995) recommended that in framing questions the following important 
points must be considered in relation to question wording:
- question specificity. The requirement is that the question should be precise and 
unambiguous.
- Language. It is essential to use language relevant to the population, to make the 
questions easily understood by all.
- Clarity. It is a cardinal rule that questions should be short.
- Leading questions. Clearly these must be avoided.
- Bias. Great care is required to overcome all biases.
10.7 P r o fo r m a  Qu estio nn aire
A proforma questionnaire was drafted taking into account the guidance on 
questionnaire format, question content, question type and question wording set out 
above.
The proforma questionnaire is shown in appendix 7.
10.8 Pr e -T esting
The proforma questionnaire before being used with claimants was pretested by four 
ergonomists in a focus group in order to validate the content of the proforma 
questionnaire for its intended use. The focus group addressed the usability of the 
questionnaire and also dealt with issues of bias and interference.
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11.0 FOCUS GROUP
11.1 INTRODUCTION
Focus groups are a research method for collecting qualitative data and they generate 
data through group discussions (Morgan, 1998).
Focus groups are group interviews. The moderator guides the interview while a small 
group discusses the topics that the interviewer raises. What participants in the group 
say during their discussions are the essential data in focus groups. Typically, there 
are six to eight participants who come from similar backgrounds, and the moderator 
is a well trained professional who works from a pre determined set of discussion 
topics (Morgan, 1998).
Focus group interviews typically have five characteristics. These characteristics 
relate to the ingredients of a focus group: (1) the people who (2) possess certain 
characteristics and (3) provide qualitative data (4) in a focused discussion (5) to help 
understand the topic of interest (Krueger and Casey, 2000).
The two defining features of a focus group are the reliance on the researcher’s focus 
and the group’s interaction (Morgan, 1997).
Krueger and Casey (2000) recommend that focus groups be considered in a number 
of situations including (1) where one is looking for a range of ideas or feelings that 
people have about something, (2) ideas are wanted to emerge from the group and (3) 
to test ideas, materials, plans and policies. Focus groups also enable researchers to 
examine peoples different perspectives (Kitzinger and Barbour, 1999).
Small groups work best when the participants are likely to be both interested in the 
topic and respectful of each other. In addition, small groups are more useful when 
the researcher desires a clear sense of each participants reaction to a topic simply 
because they give each participant more time to talk (Morgan, 1997).
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11.2 Choice  OF M eth od
The objective at this stage in the design of the tool was to have the usability of the 
pro-forma questionnaire assessed by ergonomists who will be the end users of the 
pro-forma in gathering the required information.
The pro-forma questionnaire arose from a divergent process which started with the 
list of topics to be investigated and was expanded from that. Because of the divergent 
nature of the process it was considered that both the individual views of ergonomists 
and the opinion of a group should be sought.
This could be achieved most economically, m terms of time and effort, by group 
discussion and an interplay of ideas:
It was possible to gather a group of ergonomists together. .
Focus groups are used as a means of identifying experiences, attitudes and beliefs and 
have the advantage that the group discussion serves a prompt to individual 
participants, encouraging further thought and contribution (Haslam, 2003).
In these circumstances and because of the specific nature of the issues to be 
considered the focus group was the method of choice.
The comparative advantage of a focus group as an interview technique lies in its 
ability to observe interaction on topics. Group discussion provides direct evidence 
about similarities and differences in the participants opinions and experiences as 
opposed to reaching such conclusions from the post hoc analyses of separate 
statements from each interviewee (Morgan, 1997).
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11.3 L o c a tio n  a nd  Re c o r d in g  System
The focus group was conducted at the University of Surrey where there was no 
background noise or interference.
The discussion was recorded by two Philips professional pocket memo dictaphones 
using conference microphones. The second recording was made as a safety net in the 
event of a failure of one of the recorders.
11.4 Inter view ees
The criteria for the selection of interviewees were that they be on the Professional 
Register of the Ergonomics Society and have at least ten years experience of manual 
handling litigation.
Four participants took part in the focus group, two from academia and two frill time 
practitioners. This number was selected to ensure there was sufficient time to allow 
participants to express their own individual views as well as the group discussion. 
Two worked primarily for claimants, one primarily for defendants and one worked 
for both parties in personal injury litigation. Two of the group had acted as single 
joint experts. Two of the participants had ten years experience, one fifteen years and 
the fourth did not give an exact figure but it “might even be twenty years”.
11.5 M eth od
The researcher acted as moderator. Bruseberg and Me Donagh (2003) considered 
the presence of the designer during the session as vital and part of the function was to 
respond to participants questions. As recommended by Krueger (1998) an assistant 
moderator, in this case the supervisor for the study, also attended.
One week before the focus group each interviewee was provided with a copy of the 
questionnaire and a covering letter which set out the issues on which the views of the 
focus group would be canvassed.
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The interview guide shown in Appendix 8 was used by the moderator to conduct the 
focus group.
Three of the interviewees had with them pro-forma questionnaires which they 
themselves had prepared and used in conducting investigations.
The focus group was introduced and everybody thanked for their attendance.
The outline of the thesis and the importance of the focus group to the overall structure 
was set out.
The consent form was explained, signed by all participants and the recorders 
switched on.
The participants were firstly asked how they conduct their own interviews, what 
structures or pro-formas they use and their familiarity with any other system.
Before the usability of the tool was considered all definitions were read out and the 
group was then asked for its opinion on the effectiveness, efficiency and user 
satisfaction of the pro-forma questionnaire.
The issue of bias, including sources and avoidance, was discussed by the focus group. 
Interference with the claimants memory by representatives of the employer and the 
claimants solicitor before the claimant spoke to the ergonomist was also considered.
The moderator then summed up the focus group and concluded the meeting.
Immediately after the participants had left the room the moderator and assistant 
moderator debriefed together to record their initial reactions (Morgan, 1998a). This 
debriefing considered the participants contributions, their reactions and body
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language, misunderstandings that arose, the answers on usability and bias and the 
documents presented.
11.6 L im ita tio n  OF M e th o d
A Hmitation was the fact that the participants had not used the proforma questionnaire 
in practice before the focus group. It was essential, therefore, for each participant to 
be thoroughly familiar with the questionnaire before the focus group. The 
consequences of this limitation were modified by the experience of each participant 
and the specific nature of the topics, effectiveness, efficiency, user satisfaction and 
bias, being enquired into.
11.7 T ran scr iptio n
The tape was transcribed verbatim with each paragraph numbered. A transcript is 
shown in appendix 9.
The names of each of the participants have been replaced by the letters A, B, C and 
D.
11.8 A nalysis
Data analysis consists of examining, categorising, tabulatmg, or otherwise 
recombining the evidence, to address the initial proposition of a study (Yin, 1984).
Krueger (1994) considered that focus group analysis should be practical meaning 
appropriate for the situation, systematic, in that it is documented, understood and 
capable of being carried out and verifiable to the extent that the analysis could be 
carried out by another researcher and arrive at similar conclusions using available 
documents and raw data.
Analysis begins by going back to the intent of the study. Throughout the analysis 
process the researcher should remember the purpose of the study. Qualitative
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researchers have been known to be overwhelmed by the vast accumulation of data 
and find that they have a multitude of choices. A key principle is that the depth or 
intensity of analysis is determined by the purpose of the study (Krueger and Casey, 
2000).
The analysis was conducted in two stages. Firstly, content analysis by line count was 
carried out to measure the proportions of the focus group devoted to each individual 
issue and to measure the contributions of the individual participants. This gave an 
overview of the conduct of the focus group.
Secondly, the data was analysed on a question by question basis (Krueger, 1998).
The analysis strategy was essentially the “long table approach” using the ‘cut and 
paste’ function of the word processor described by Krueger and Casey (2000). This 
strategy suited the objectives of this part of the project where specific answers or 
recommendations were required on the elements of usability.
When the data had been categorised by question it was analysed on a line by line 
basis (Rausch, 1998).
The analysis of the last element of the focus group dealing with bias was conducted 
in the same manner by identifying the themes and categorising the results (Kruger 
and Casey, 2000).
12.0 RESULTS OF FOCUS GROUP
12.1 Stru ctu re
The focus group could be broken down into seven sections as shown on Table 3. On 
the left this shows the topic discussed and on the right the percentage of the content 
of the total focus group as measured by a line count.
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SECTION CONTENT PERCENTAGE OF 
FOCUS GROUP
Section 1 Participants systems 17.5%
Section 2 Discussion and explanation 
of proforma
12.5%
Section 3 Effectiveness 17.5%
Section 4 Efficiency 15%
Section 5 User Satisfaction 3.75%
Section 6 Bias 32.75% '
Section 7 Close 1%
Table 3 -  Content by Section
As the table shows the first 30% of the focus group involved each of the participants 
describing their experience of and type of involvement in the litigation process and 
their system for collecting information for manual handling back injury cases and the 
discussion on the proforma questionnaire, its objectives and problems.
At this stage of the discussion three of the four participants handed in proforma 
questionnaires which they themselves use in practice.
Effectiveness and efficiency were of almost equal duration, 17.5% and 15% 
respectively.
User satisfaction was the shortest section, less than 4% of the total focus group and 
this resulted from a consensus view.
Bias took up almost a third of the focus group and generated a discussion arising out 
of the experiences of the various participants.
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Table 4 sets out the contribution of each of the participants as a percentage of the 
total contribution by all the interviewees, that is excluding the moderator and 
assistant moderator.
Participant A 22%
Participant B 33%
Participant C .19%
Participant D 26%
Table 4 -  Participants Contributions
12.2 Sections 1 and 2 -  Participants, Systems and Explanations
A reason for the development of this tool was articulated by one of the participants 
when he said that he considered he was “collecting a huge amount of information 
most of which was of very little use actually in the context of a court of law”.
Three of the four participants tried to get as much information as possible on paper in 
advance of meeting the claimant and carrying out an inspection of the scene. The 
fourth participant met the claimant and got as much information as possible at that 
stage.
An ergonomist working for the defendant “will not always have access to the 
claimant” but “sometimes they are very happy to talk to you so that you actually get 
clarification of some of the issues”.
The ergonomists who worked as joint experts considered that the information they 
got from both parties was unsatisfactory. One said “you get a somewhat restricted 
amount of information from both sides” while the other considered that “you don’t 
feel that you have that 100% support of either side”.
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The need to be practical is epitomised by the comment “although we have checklists 
it is very much a case of adapting to the circumstances when you arrive with your 
people on the scene or whatever, and having. I’ve never used a dictaphone on site 
because people don’t usually like that, but having a note pad handy to write down as 
fast as you can as well as having a checklist because so much comes out of the 
woodwork that you aren’t expecting”.
The next section consisted mainly of explanations by the moderator of aspects of the 
questionnaire. This arose because the participants had not seen this type of pro-forma 
questionnaire before and raised issues that needed to be addressed.
The pro-forma, in one participant’s view “really is the stuff of two reports”. It was 
unclear to some that the pro-forma was intended primarily to collect information from 
the claimant and if any other information was collected this was a bonus.
The lack of clarity was typified by this question “Is the aim of this data collection 
exercise to establish whether on the balance of probability the injury was work 
related or is it an attempt to collect information which may be appropriate to all 
aspects of the case?”. The uncertainty created by the interdisciplinary nature of 
litigation work was further exemplified when one of the participant’s commented “I 
can’t think of any studies where being in the environment where the supervision 
wasn’t where it should be, was shown to have increased the risk of having muscular 
disorders”. This was replied to by the moderator who explained the rationale behind 
the overall project and the relevance of the pro-forma questionnaire to the project.
This explanation was replied to by another participant as follows “To me you’ve hit 
the nail on the head and that is the issue of balance of probability versus a 95% 
confidence that there is a link between x and y and that’s why I always describe it as 
a game”.
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12.3 Se ctio n  3 - E ffec tiv en ess
The next section of the focus group was concerned with the effectiveness of the pro­
forma questionnaire.
Effectiveness is made up of accuracy and completeness and on the basis of this the 
discussion revolved around the issue of whether or not the questions in the pro-forma 
questionnaire adequately covered all areas that needed to be covered.
Interviewee A expressed the view that “the answer is probably yes”. '
This interviewee continued “but I would also say that I might prioritise what’s here 
and say there is greater weight perhaps in some areas than others”.
Interviewee B said “I think there are bits missing”. This was followed by “whether or 
not they are fatal I don’t know to be fair”.
Interviewee B’s concerns were expressed as follows “but because it focuses 
essentially on one type of risk activity i.e. manual handling it may be turning a blind 
eye to other types of activity which can increase the risk which might be for example 
sitting for a prolonged period of time or working in an awkward posture for long 
periods of time without manual handling. But if I work in a production line too low 
for me all day doing up little components and then have to go to the warehouse to 
pick up something, its not taking account of the fact that seven and a half hours were 
spent standmg”.
This statement was followed by the question “Shouldn’t that be in here in some 
form?” and “I think you need to probably expand the pro-forma to include all the risk 
factors that might be present in the job, certainly in a slightly more high profile way 
than they are at the moment”.
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On the issue of whether or not there was sufficient information gathered by the pro­
forma to ensure accuracy and completeness interviewee C said “I would say there’s 
masses”.
On the same issue interviewee D said “it probably is all there”. ,
12.4 Sectio n  4 - Ef fic ien c y
The next issue considered was efficiency which was measured by relating the level of 
effectiveness achieved to the resources used.
Interviewee A considered that “there are some questions that you could prioritise out 
of this. There is other information that could be valuable at a subsequent point in 
time but is there at a lower level of importance in terms of report size”.
Interviewee B said that “by and large the harder the data the more it was liked” and 
then added “and it may be that to make the Hst that you have here more efficient that 
you might want to prioritise it iato those that are “must haves, those that would be 
nice to have and those that are likely to be harder data and those which are likely to 
be soft data. That might be a way of ensuring that you use those questions perhaps in 
a more efficient way.”
Interviewee C said yes it was efficient and “I would say that you’ve got lots of 
information there that you could ‘cherry pick”’.
Interviewee D said “I don’t think it is very efficient because it takes you one question 
to the next”.
The approach that this interviewee was bringing to bear on the problem was 
illustrated by the comment “but when you’ve perhaps finished that discussion you 
could then use this very helpfully I think to check that you’ve covered all the issues 
contained here that are relevant to the case you are dealing with”.
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When asked if in his view the information being looked for could be asked with 
fewer questions he replied “each case would determine that, clearly not all of these 
would be relevant”.
When asked what questions were considered superfluous the reply was “I can’t 
identify, but it would depend on the case”.
At the end of this section all four participants agreed with the following summing up 
“that the reality here is that the questions could be prioritised as important, less 
important and even less important and that would make it more efficient”.
A further theme arose in this section of the focus group and this related to the 
efficiency of the pro-forma questionnaire being intertwined with its administration. It 
was pointed out that the administration of the questionnaire was a separate section of 
the project.
12.5 Se c t io n  5 -  U ser  Sa tisfa ctio n
The fifth section of the focus group related to user satisfaction. It was a broad 
consensus and this section only comprised 3.75% of the total transcript as shown in 
table 3.
User satisfaction was defined as freedom fi*om discomfort and positive attitudes to the 
use of the product, it is a response of the users interaction with the product. 
Interviewee A said “I’d find it a useful tool but I wouldn’t necessarily use it all 
depending on the context”.
Interviewee B said “I would support it as being a tool you would want in your tool 
box”.
Interviewee C concluded “I’d find it a useful tool”.
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Interviewee D said “I’m not going to add much to that” referring to the previous 
speaker who considered it a useful tool. In the use of the tool “you would have to 
prioritise to start with so that you could see where the interest was to make it then 
worth while going through the others”.
Table 5 shows a tabular representation of the comments of the focus group on 
effectiveness, efficiency, user satisfaction and remarks made.
Effectiveness Efficiency Satisfaction Remarks
Interviewee A Probably yes Prioritise as 
important, less 
important.
I’d find it a 
useful tool
Usefiil framework 
out of which I 
would prioritise 
and pick
Interviewee B I think there 
are bits 
missing
To make it 
more efficient 
you might 
prioritise
A tool you 
would want in 
your tool box
Nothing,about 
sitting all day or 
awkward posture
Interviewee C There’s 
masses (of 
information)
Yes A useful tool Lots of 
information to 
cherry pick
Interviewee D It probably is 
all there
I don’t think 
this is very 
efficient
Not going to 
add much to 
that (a useful 
tool)
You could then 
use this very 
helpfully to check 
that you had 
covered all the 
issues
I cant identify 
(what’s
superfluous) but it 
would depend on 
the case 
But you would 
still have the 
same
questionnaire 
perhaps_________
Table 5 - Focus Group Assessment of Proforma Questionnaire
135
12.6 B ia s
The analysis of this section of the focus group indicated four categories, the extent of 
the problem, the sources of bias, the reduction of bias and measurement of one’s own 
bias. These categories are set out in table 6 and the codes on which the categories are 
based are indicated using verbatim quotes.
Extent Sources Reduction Measurement
Incredible 
opportunity for bias
(Claimants) 
misunderstanding of 
their rights
Professionalism If I were on the 
other side
Huge problem Possibly two or 
three years after 
event
Other things you 
might be able to 
check
The number of cases 
where I recommend 
they don’t proceed
Massive problem In their own interest 
to show relationship 
between work and 
injury
You can get enough 
strands of
information that you 
can hopeftiUy get a 
fix on it
There are aspects of 
the site visit that 
colour your view
Protecting their own 
backs
Threatening and 
intimidating
Table 6 - Focus Group Discussion of Bias
136
12.6.1 Extent
There was agreement among the participants that bias was a very serious problem. 
The first participant to contribute on the subject started with the comment “incredible 
opportunity for bias, where do you start”.
Another contributor was of the view that “bias is a very, very difficult topic to deal 
with” and “the personal bias is, I think, a huge problem for any expert in this area”.
12.6.2 Sources of Bias
The main sources of bias identified were the claimant, the investigating ergonomist, 
the interviewing process, memory, the site visit and interference by others.
Referring to the claimants one participant said “the individual has a misunderstanding 
of their rights, the possible causes, the possible contributions the work may or may 
not have made.”
Interviewee A considered that “if you are a single expert its obvious that you are 
biased in favour of the plaintiff or the defendant, that’s a big problem as it presents a 
massive problem for you as an individual and potentially for the court”.
This interviewee considered that when maintaining a balance “it is often not easy 
where we’re talking about the balance of probability versus scientific proof’.
Another considered that one source of bias was the fact that people “by and large 
have become experts through investigating or practising in an area where by it has 
been to some extent in their own interest to show relationship between the work and 
the injury and very few have come from the other side”.
Another issue raised was the question of memory and the time gap between the 
accident and the inspection, this arose in the following statement
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“by the time you see them, possibly two or three years after the event, so there is 
potential for a lot of things to have occurred during that period and whilst you can 
take the story from them, to try and minimise bias there are other things that you 
might be able to check that indicate a degree of bias. An obvious one is the plaintiff 
may say they’ve had no previous history, yet you have a medical record that shows 
that over a period of time that they were visiting their GP with some sort of back 
problem that they might well have forgotten about or dehberately forgotten about”.
There was agreement in the focus group that memory was the major issue in 
considering bias.
The site visit was considered to create biases for all parties, the claimant, the 
ergonomist and the defendant’s witnesses.
The influence of what the ergonomist saw in the workplace affected all interviewees.
One interviewee said “if you’re doing the interviews after having seen the work 
situation I guess it’s inevitable that there are aspects of the site inspection that colour 
your view but you have to moderate these views by recognising that what you saw 
was a snap shot probably and that it may not be the same every day of the week but 
you have whatever bias that may have created I would think”.
Another explained that “I would find myself being influenced into the point that quite 
often the argument that I then presented on paper was perhaps too much based 
around, that it was too heavily weighted to what I’d actually seen at that point in 
time”.
The influence of the site visit caused another to comment “I do agree that from an 
ergonomic point of view one tends to lean on the side of the claimant usually, I think 
mostly working conditions are so awful that that’s the way you see it, but you have to 
try not to”.
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The site visit provides an opportunity to collect both factual information on the 
ground and information from the claimant while at the scene to the extent that it was 
considered “the most important environment in which to collect the information”. In 
these circumstances one participant said “but I think very often the key place for me 
to collect information was often very threatening and intimidating and I think that 
was very often deliberately so”.
As an alternative location it was considered that “back in the solicitors office that you 
can actually get better quality information”.
Another approach to gathering of information indicating “that you’ve got to make 
them relaxed as soon as you’ve taken their name and address”.
In relation to interference by others, whether an employer’s representative or a 
solicitor one interviewee said “I would say historically I’ve seen quite a lot of it”.
In terms of the view of and the approach taken by employees of the defendant 
companies the view of the focus group was put by one participant when saying “I 
think they have their own agendas in terms of protecting their own backs, the safety 
officer, the supervisor, the line manager and its frightening”.
The interviewing process is subject to biasing from the ergonomist and the claimant.
It may be biased by the environment particularly if there is a site visit and the 
defendant’s representative. This was put by one participant of the focus group as 
follows “the whole process of interviewing is biased by everyone involved and 
sometimes the location.”
Another interviewee described the biasing in the interviewing process as follows 
“well this is the trouble, you’ve got people who want to tell you everything and they 
can and sometimes their perception, going back to that point, of what the situation is 
and what the causes might be means that they focus on that, the questions that you are
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trying take that other road to find out the information that you need to meet your 
arguments. They keep perhaps answering in a way that reflects what they believe to 
be a situation rather than what you are trying to find out.”
12.6.3 Reduction of Bias
While it was agreed that avoidance might not be possible means of reducing bias 
were discussed.
One member of the focus group considered that the reduction of bias lay “in 
professionalism, one tries perhaps, I think that’s what we have to be or try to be”.
Another thought “the only way is of trying to maintain balance and keep your feet on 
those little islands of solid terra ferma and sticking to it”.
One interviewee said that to “minimise bias there are other things that you might be 
able to check that indicate a degree of bias”. This was reflected by another who said 
“the bottom line is I would be less worried about, as it were trying to prevent bias but 
think more strategically about how to deal with the biases and then you can get 
enough strands of information that you can hopefully get some fix on it”.
In order to reduce bias another participant “made up my mind about a year ago that 
I’ve got to be a bit more hawkish with my questioning”.
12.6.4 Measurement
Two participants considered the question of measuring their own bias in the 
following manner.
The technique used by one participant “as a test of my independence or my own 
biased nature, I quite often try to say when I’m thinking about something, ‘how 
would I try and represent that if I was working on the other side?”’.
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The measure another member of the focus group used to check on his own level of 
bias was to find out a number of cases “where I recommended that they don’t 
proceed, i.e. that is the defendant don’t defend or the plaintiffs don’t pursue”.
12.7 Pr o fo r m a  Q u estio nn aire
Arising out of the focus group three questions relating to sitting, awkward postures, 
and vibration, were added to the questionnaire shovm on appendix 7 before it was 
used in the factual interviews.
12.8 Pr o fo r m as  P r esen ted  at  F o c u s G roup
The proformas submitted at the focus group were compared to the modules of the 
proforma questionnaire being designed in this study. The results of this comparison 
are shown in appendix 10.
The headings for each of the modules in the proforma being designed are set out in 
the left hand column. Where these topics have been addressed in the other proformas 
is indicated by ticking the relevant box.
As appendix 10 shows 31% of the desired areas were addressed but it should be 
pointed out that the proformas submitted to the focus group were intended for use in 
cases involving all kinds of musculoskeletal disorders and not just back injuries.
12.9 Sum m ary
In this chapter an ergonomic literature review was carried out identifying issues on 
which detailed information must be acquired.
A proforma questionnaire was designed and drafted with the detailed questions that 
must be asked.
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The outcome of the focus group was that the effectiveness and efficiency of the 
proforma was satisfactory and it provided user satisfaction.
The suggestions for the reduction of bias could be reduced to three themes, acting 
professionally, try to identify more than one source for a particular point of 
information and searching approach to questioning.
The sources of bias were the people involved -  ergonomist, claimant and defendant’s 
representative -  the site visit, interference by others and the interviewing process.
Reducing the biases in the interviewing process wül also reduce the biases introduced 
by the investigatmg ergonomists, improvmg the claimants memory will reduce the 
claimants biases and reduction of biases caused by suggestibility would help to 
reduce biases resulting from the interference by others and the site visit.
In these circumstances bias can be further reduced by detailed consideration of 
memory, suggestibility and the interviewing process. These issues are addressed in 
chapter 4.
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CHAPTER 4
PSYCHOLOGICAL RESEARCH
1.0 INTRODUCTION
Chapter 2 identified the legal requirements on the employer and arising from these 
legal requirements the topics to be investigated in order to provide the necessary 
information. The usability of both the legal requirements and the topics for 
investigation were assessed by lawyers in interviews.
A proforma questionnaire was developed in chapter 3 based on the list of topics for 
investigation identified in chapter 2. The proforma questionnaire set out the specific 
questions that need to be asked in order to gather the necessary information. The 
usability of this proforma questionnaire was assessed by a focus group of 
ergonomists.
The focus group also considered the problem of bias and the main sources of this, 
memory, suggestibility and the interviewing process.
The aims of this chapter are
(a) to identify guidance for the reduction of bias in the administration of the proforma 
questionnaire at interview
(b) to administer this proforma questionnaire to twenty five claimants in order to (1) 
familiarise them with the proforma questionnaire and give them experience of its 
administration and (2) evaluate the proforma questionnaire in interviews with 
claimants.
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These two aims were addressed by carrying out a literature review on the main 
sources of bias identified by the focus group -  memory, suggestibility and the 
interviewing process -  and using this guidance in the twenty five factual interviews 
carried out with claimants.
The learning points from these factual interviews added further to the guidance 
identified in the literature review.
It was necessary to conduct the twenty five interviews with claimants because 
without this experience they would not be able to address the issues of memory 
involved in the use of the proforma. Due to the ethics permission granted for the 
study details of the factual interviews cannot be reported.
The position of this chapter in the overall structure of the study is highlighted in 
figure 1.2.
The chapter can be subdivided broadly into two sections reflecting the aims set out 
above, the literature review and the interviewing.
The literature review in turn can be divided into two sections. The first section deals 
with the issue of bias, memory and suggestibility. The second section is a literature 
review of the interviewing process which is divided into its three constituent elements 
of cognitive, social and communication.
The literature review is carried out using Psyc-INFO and text books.
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2.0 BIAS
2.1 In tr o d u c t io n
Sadler (1981) considered that it was possible to group various forms of bias under 
three broad headings. Firstly there are ethical compromises, actions for which the 
evaluator is personally culpable. These include distortions due to the possibility of 
payoffs and penalties. Second are what are called value inertias, unwanted distorting 
influences which reflect the evaluators background experience. The third category, 
cognitive limitations, which considers limitations in human information processing 
abilities.
2.2 So u r ces  OF B ia s
Potential sources of bias in the first category include (1) conflict of interests between 
the evaluator and the programme evaluation itself (Scriven, 1976); (2) reactivity 
between the providers of information on the one hand and the evaluator as consumer 
of information on the other (Cochran, 1978) and (3) sloppiness in the way the 
evaluation is carried out (Page, 1979).
In the second category some biases can be traced to a particular evaluators 
background knowledge, prior experience and emotional makeup or world view. 
Although these may effect what data are collected and how they are interpreted, they 
are not so much sinister or morally reprehensible as simply natural characteristics of a 
person as a person, hence the label value inertias (Sadler, 1981).
The third category, cognitive limitations is broken down by Sadler (1981) into 
specific topics from the hterature on intuitive thinking in judgement processes. These 
specifics cover how people intuitively deal with such characteristics of information as 
quality, order and availability, with mixed information, with revision of tentative 
inferences and with the variability in data.
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Kanis and Weegels (1990) in considering the validity of data collected from 
witnesses on details of accidents considered the type of hueristics that influence 
peoples reporting. Four examples of hueristics affecting accident detail reporting 
were identified
availability: estimating the likelihood of an event by consideriug how readily this 
event can be imagined or recalled;
- suppression: selectively ignoring information that conflicts with the existing 
interpretation of events;
- ' anchoring: sticking to either the most recent information or to the information
first presented;
- over confidence: having excessive confidence in the existing interpretation of an 
event.
The effects of these hueristics on stored memories are irreversible; they can never be 
cancelled (De Joy 1987, Kahneman et al. 1982).
2.3 Tim e L ap se
Johnson (2002) in dealing with the period of time that elapses between the incident 
and its detailed investigation considered that there were two issues of concern, the 
increasing likelihood that the witness would forget significant details and the danger 
that implicit and explicit pressures may influence the account given. He illustrated 
this point by setting out the biases that effect eyeivitness testimony:
- Confidence bias. This arises from witnesses who unwittingly place the greatest 
store on their colleagues who express the greatest confidence in their view of an 
incident. Previous work into eye witness testimonies and expert judgements have 
shown that it may be better to place greatest trust in those who do not exhibit this 
form of over confidence (Johnson 2002a).
- Hindsight bias. This form of bias arises when witnesses criticise individuals and 
groups on the basis of information that may not have been available at the time of 
the incident.
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Judgement bias. This form of bias arises when witnesses perceive the need to 
reach conclusions about the cause of an incident.
Pohtical bias. This arises when a judgement or hypothesis from a high status 
member commands influence because others respect that status rather than the 
value of the judgement itself.
Sponsor bias. This form of bias arises when witness testimony can indirectly 
affect the prosperity or reputation of the organisation.
Professional bias. This arises when witnesses may be excluded from the society 
of their colleagues depending on their action.
Recognition bias. This form of bias arises from witnesses have a limited 
vocabulary of causal factors. They actively attempt to make an incident “fît” with 
one of these factors irrespective of the circumstances.
Confirmation bias. This arises when witnesses attempt to make their evidence 
confirm an initial hypothesis.
Frequency bias. This form of bias occurs when witnesses become familiar with 
particular causal factors because they are observed most often. Any subsequent 
incident is, therefore, likely to be classified according to one of these common 
categories.
Recency bias. This form of bias occurs when a witness is heavily influenced by 
previous incidents.
Weapon bias. This form of bias occurs when witnesses become fixated on the 
more “sensational” causes of an incident. For example, they may focus on the 
driver behaviour that led to a collision rather then the failure of a safety belt to 
prevent injury to the driver.
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3.0 MEMORY
The retention of events can be examined in terms of (a) factors occurring before the 
event in question, (b) factors operating during encoding of the event, (c) processes 
occurring after the event that might alter its retention and (d) processes operating 
during retrieval of the events. Some factors operating at each stage may enhance 
memory of the event where as others may hamper future retrieval and increase the 
likelihood of erroneous retrieval (Roediger and Gallo, 2002).
Although factors occurring at each stage can influence later remembering, only the 
event in question and the response to retrieval query can actually be observed.
3.1 Fa cto r s  O c cu r r in g  P r io r  to  E v en t
Whilst it may not seem relevant to consider factors that operate prior to the 
occurrence of an event as affecting its later retention, such prior factors can be 
critical. Even if several people experience “the same” event, they will interpret it 
differently depending on their prior experiences. Each person perceives an event 
with different backgrounds and inclinations. Each of us has had different experiences 
and likewise has different attitudes, knowledge, dispositions and biases (Roediger and 
Gallo, 2002).
Bartlett (1932) captured these differences in background knowledge with the term 
schemata, which are mental structures that organise our past experiences. Bartlett 
argued that memory is affected by how well (or how poorly) we can encode new 
experiences in terms of schemata developed from our past experiences.
Past experience can enhance retention. If new information fits well with prior 
knowledge or schemata, retention of the information is generally better than when 
information does not fit. (Roediger and Gallo, 2002).
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Past knowledge can also distort memory by providing us with a set of categories into 
which we try to pigeon hole our new experiences whether or not they fit.
Exposure to prior material can also interfere with new learning and retention 
(Underwood, 1957). In general, the more closely the events in memory resemble one 
another, the more difficult it is to remember details of one particular event without 
interference from the others, for example, a detective who visits many crime scenes.
Background characteristics of a person can also affect how well he or she retains 
events. Generally, young children usually remember events less well than older 
children or adults, whereas older adults remember more poorly than young adults.
3.2 E n c o d in g , S t o r a g e  a n d  R e t r i e v a l  F r a m e w o r k
The standard encoding - storage -  retrieval concept of memory was developed by 
Melton (1963). Encoding refers to the initial registration of information -  its 
perception and the immediate post-perceptual processing. Retention or storage refers 
to the maintenance of information over time, once it has been encoded. Retrieval 
refers to the utilisation of stored information.
When a person successfully remembers a past event in a memory test an inference 
can be made that all three stages were intact.
Although this three stage conception of the leammg/memory process is logically 
sound, in practice it is problematic for two reasons. Firstly it is difficult to separate 
the processes of encoding and storage. The second problem is that all three stages of 
the leammg/memory processes are intertwined and depend on each other (Roediger 
and Guynn, 1996). Encoding is an obvious pre-requisite to storage, except in unusual 
cases. How information is encoded and stored determines what cues will be effective 
in its later retrieval (Tulving, 1974). It is important to note that encoding and storage 
alone do not guarantee that information would be remembered. Retrieval is the
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critical process that must occur in order to convert latent information into conscious 
experience (Roediger, 2000; Tulving, 1983).
3.3 En co din g  Fa cto r s
A key concept necessary in understanding processes occurring early in acquisition is 
coding, or re-coding (Miller, 1956): a person does not remember events as they 
happened, but rather as the mind has coded them.
Past experience and knowledge can prompt different people to code “the same 
experience” in different ways. Bartlett (1932) used the illustration of a landscape 
artist, the naturalist and the geologist who walk in the country. One is said to notice 
the beauty of the scenery, the other details of the flora and fauna and the third the 
formation of the soils and rocks. Underwood (1963) captured this idea by 
distmguishing between the nominal and functional sthnuli in learning and memory.
A nominal stimulus is the complex event as it exists in the world; the functional 
stimulus is that part of the nominal stimulus that is coded and may potentially be 
remembered. Because the environment provides a complex array of information, 
coding is selective, only some features are encoded for later retention.
The idea that different perspectives can lead to different coding of events was 
demonstrated in a famous experiment by Hastorf and Cantril (1954). The event that 
motivated the study was a particularly acrimonious football game in which Dartmund 
played against an undefeated Princeton team. Students at each school were asked to 
watch a film of the game and judge the number of penalties that each team 
committed. Even though both groups watched the same game, the Princeton students 
reported more than twice as many penalties committed by the Dartmund team than 
did the Dartmund students. A false perception typically results in a false memory.
Roediger and Gallo (2002) concluded that the general implications from a number of 
experiments (Roediger et al., 2001; Underwood, 1965; Gallo et al., 1997; McDermot 
and Roediger, 1998; McDermot, 1997) for understanding truth and distortion in
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memory is that humans make inference in order to understand the world around them. 
People do not remember just the literal information in a message (e.g. the words in a 
list), but also what is implied. Research on retention of prose agrees that inferences 
can be remembered as having been explicitly stated (e.g. Brewer, 1977; Owens et al., 
1979). Inferences are useful and the ability to derive them reflects human 
intelligence. However particularly m the context of htigation, remembering events 
that were only inferred as actually having happened can be problematic.
Roediger and Gallo (2002) identified a number of the most powerful encoding 
variables that affect performance on recall recognition tests and are standard 
measures of conscious recollection used in memory research. These are set out below 
with one reference that documents the point:
Organised material is more easily remembered than disorganised material (Marks and 
Miller, 1964). Pictures and highly concrete information are better remembered than 
words or abstract information (Paivio, 1986). Information presented slowly is better 
retained than information presently quickly (Glanzer and Cunitz, 1966). Materials 
that receive a persons full attention is better retained than material that is presented 
under conditions of distraction (Fisk and Schneider, 1984). Repeated information is 
better retained than information presented only once, and the benefit of repetition 
usually increases with the amount of time between the two presentations (Melton, 
1970). Repetitions beyond two will continue to increase retention, although with 
diminishing returns (Challis and Sidhu, 1993). If conditions are conducive and 
enable people to reflect on the meaning of information when it is presented, they will 
remember it better than if retention is directed towards listening for different aspects 
of the information (Craik and Tulving, 1975). Similarly, if people actively generate 
or interact with material they generally remember better than if it is passively 
acquired (Jacoby, 1978; Slamecka and Graff, 1978).
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3.4 B e t w e e n  E n c o d in g  an d  R e t r i e v a l
In studies of memory the time between original encoding and later retrieval is 
referred to as the retention interval. Memory for an event may be altered during the 
retention interval by psychological means. ‘Retroactive interference’ refers to the 
interfering effects of new events on prior events.
Loftus et al. (1978) showed how information occurring after a witnessed event can 
distort recollection of the event. In their experiments adults viewed pictures of thirty 
coloured slides depicting a road traffic accident resulting from a car that failed to 
yield the right of way and caused the collision. A critical detail manipulated m one of 
the slides was whether a ‘stop’ sign or a ‘yield’ sign was present at the intersection. 
Questions provided information that was either consistent or inconsistent 
(misleading) with respect to the actual scene witnessed earlier.
The results showed that adults who were given consistent information had better 
retention of the slides (70% correct) relative to the control group which was given the 
information only once (63% correct). However the most dramatic finding was the 
effect of the mis-information; responding in this condition was only 43% correct. 
Loftus et. al. (1978) interpretation of this finding was that the mis-information caused 
adults to recode their memories from the original event so that they now included the 
erroneous signs.
The mis-information effect, as it has come to be called, is a type of retroactive 
interference that has been studied in the laboratory (Ayers and Reder, 1998; Loftus, 
1991). The implications for the accuracy of eye witness testimony are profound: 
questions or statements occurring after an event can alter eye witness accounts 
(Roediger and Gallo, 2002).
The most commonly studied factor during the retention interval is time. Ebbinghaus 
(1885 -  1964) first plotted the relation between time and retention and obtained a 
logarithmic function that decreases rapidly at first (one hour) but then levels off at
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long delays (thirty one days). This function is general and has been found across 
many different situations and types of material (Rubin and Wenzel, 1996).
3.5 R e tr iev al  P ro c ess
Retrieval has been called the key process in understanding memory (Roediger, 2000; 
Tulving, 1991). In collecting information for litigation retrieval is the critical process 
because encoding and retention have already taken place.
Encoding (accurately perceiving) an event is normally a prerequisite to remembering 
it. Therefore, encoding is a crucial stage in the learning/memory process. Similarly, 
retention of information over time untü its expression is required is also critical. The 
changes in the nervous system during and after the encoding of an event -  the 
formation and maintenance of memory traces -  remains poorly understood. However 
the critical process in memory is retrieval, our ability to assess the residue of past 
experience and (in some cases) convert it into conscious experience. Without this 
process, remembering cannot take place. Experiences that are encoded and stored but 
never retrieved are like reflected light that is never perceived -  the information is 
available but of no use. Encoding and storage are necessary but certainly not 
sufficient conditions for remembering; retrieval processes are critical to convert these 
latent traces to conscious mental experiences of the past (Roediger, 2000).
Tulving (1991) considered that the key process of memory is retrieval. The storage 
of information or engram alone, in the absence of retrieval, is no better than no 
storage and no engram at all. He explained that an engram does not exist 
independently of retrieval, that is, a brain containing a non-retrieved engram is 
structurally equivalent to an otherwise identical brain that does not contain that 
particular engram. A physical engram exists but it cannot be identified as an engram 
by any physical means, it can be identified only through its biological/psychological 
action, through the retrieval process (Tulving, 1991).
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He illustrated this with an analogy. When the movement of air molecules start to 
create something that we identify as wind two necessary conditions must be satisfied
(1) the presence of the air molecules in sufficient quantity and density, and (2) the 
operation of some source of energy that sets the molecules in more or less co­
ordinated motion of sufficient velocity. The analogy with memory is that the blowing 
wind is the brain activity, the air molecules the engram and the energising force is the 
retrieval cue that activates the engram.
Tulving and Pearlstone (1966) performed a large experiment to separate storage from 
retrieval by holding study and retention conditions constant manipulating only 
retrieval conditions. Subjects were given categorised word hsts and tested on the 
conditions of free recall or recall cue by category name and generally recalled more 
words by the cued recall than other free recall. This lead Tulving and Pearlstone to 
distinguish the information available in memory from that which is accessible.
The primary conclusion to be drawn from work on retrieval processes is that whether 
a person remembers an event depends on how memory is accessed. Information that 
appears forgotten when measured by one type of test (such as free recall) may be 
expressed on a different test, such as when people are given powerful retrieval cues 
(Tulving and Pearlstone, 1966). Free recall, by definition occurs when the fewest 
cues are provided (and the ones that are provided are general). The nature of retrieval 
cues is the critical determinant of retrieval. The important point for forensic purposes 
is that no single test is a perfectly reliable indicator of “what is remembered”. 
Different tests can provide divergent answers to this question (Roediger and Gallo, 
2002).
3.5.1 Cue Effectiveness
A means to determine cue effectiveness is provided by the guiding ideas of the 
Encoding Specificity Principle (Tulving and Thompson, 1973) and the Principle of 
Transfer Appropriate Processing (Bransford et al, 1979). In general the Encoding 
Specificity Principle states that the more a retrieval cue matches (or overlaps or
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reinstates) the way an experience was initially coded the more effective it is in 
provoking a memory from the experience. The Principle of Transfer Appropriate 
Processing involves the same idea as the Encoding Specificity Principle, but broadens 
it by stating that performance on a test assessing memory will benefit to the extent 
that the information processing demands of the tests are similar to those which occur 
during study. The greater the similarity, the greater the transfer of information from 
study to test.
Although retrieval cues can provide access to information that could not be retrieved 
under free recall conditions, memory recovery can occur in other conditions.' For 
example, if people attempt to repeatedly retrieve information, they will often come up 
with more information on a later test than on an earlier test. Recall of memories on a 
later test that could not be recalled on an earlier test has been termed reminiscence 
(Ballard, 1913; Roediger and Thorp, 1978). When overall performance improves -  
the total number of memories increases on the second test when compared to the first 
test -  the phenomenon is referred to as hypermnesia (Erdelyi and Becker, 1974).
Such recovered memories are not uncommon when people repeatedly retrieve 
information but repeated retrieval can also lead to the development of false memories 
as well as accurate memories (Roediger et al, 1997).
Cues are powerful determinants of memory retrieval, and the way a retrieval query is 
worded can help determine the quality of the memory elicited. Loftus and Palmer 
(1974) asked adults to watch a video tape of a road accident in which one car was 
driving past a junction and a second car, failmg to stop or to yield, drove into the first 
car. Later the adults were asked a long questionnaire that contained the question: 
“How fast were the two cars going when the contacted each other?”. Other groups 
were asked the same question about the speed but the verb changed to hit, bumped, 
collided, or smashed. People who had read the question with contacted as the verb 
estimated the speed on an average of thirty two miles per hour. When the question 
was given with smashed the speed estimate increased to forty one miles per hour.
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Bjork (1975) pointed out that retrieval of an event is not neutral but affects later 
recollection. He referred to this as memory modifier. If a person recalls information 
correctly on a first test then it is more likely to be recalled accurately on a later test 
than if the first test had never occurred (e.g. McDaniel and Masson, 1985; Spitzer, 
1939; Wheeler and Roediger, 1992). In agreement with the Principle of Transfer 
Appropriate Processing, retrieval of information once provides good practice (and 
positive transfer) for retrieving the information later. Retrieval of an event also leads 
to further encoding and storage.
3.5.2 Retrieval Mode
Tulving (1983) referred to the concept o f ‘retrieval modes’ in discussing the issue of 
the conditions of cue effectiveness and considered that retrieval mode constituted a 
necessary condition for retrieval.
Graff and Mandler (1984) performed the first experiment in which retrieval mode per 
se was manipulated in all other study and test factors were held constant. Roediger et 
al. (1992) replicated this pattern and the results show the critical importance of 
retrieval mode or retrieval orientation to performance on memory tests, even with all 
other encoding, retention and overt test conditions held constant. Consideration of 
retrieval factors, in this case the manipulation of mode of retrieval through 
instructions, is critical to the study of memory. Simply having had relevant past 
experience and an overt cue does not guarantee conscious access to the past -  one 
must be in the retrieval mode (Roediger, 2000).
4.0 SUGGESTIBILITY
4.1 In tr o d uc tio n
Human memory, at least memory reports, can be distorted in a variety of ways, and in 
many different situations (Schacter, 1995). A particular type of memory or report
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distortion that is attracting much attention in the last several decades is eye mtness 
suggestibility. This term refers to the phenomenon that, as a result of post event 
suggestion, people come to remember suggested misinformation as a part of the 
originally witnessed event (Lindsay, 1990; Loftus, 1975; Loftus et al., 1978; 
Zaragoza and Lane, 1994). Modem researchers now generally agree that multiple 
mechanisms, both cognitive and socio-emotional, are responsible for eye witness 
suggestibility (Ceci and Bmck, 1993; Schooler and Loftus, 1993).
Within the area of witness memory research, suggestibility is generally employed to 
describe ones susceptibility to misleading information (Schooler and Loftus, 1993). 
Most studies investigating eye witness suggestibility involves a single common 
element: presentation of misleading information.
Schooler and Loftus (1993) proposed a distinction between two general types of 
susceptibility to misinformation: delayed misinformation retrieval and immediate 
misinformation acceptance. Delayed misinformation retrieval arises where an 
individual incorporates suggested misinformation into subsequent memory reports. 
Immediate misinformation acceptance involves the immediate acceptance of 
inaccurate presuppositions in misleading questions and is assessed in situations that 
involve a one time presentation of misleading information in the form of a misleading 
question at interview.
4.2 T he  C lassic  M isinfo r m atio n  P a r a d ig m
Studies designed to create delayed misinformation retrieval errors typically employ a 
paradigm based on the work by Loftus and her colleagues in the late 1970s (Loftus, 
1975, 1979; Loftus et al., 1978), referred to as the “standard” or “classic” 
misinformation paradigm. Garry and Loftus (1994) described these classic 
misinformation studies as involving three phases. In the first phase, participants 
witness an original event (e.g. viewing a slide show). The second phase involves 
misinformation being imparted to the participants regarding some critical items of the 
original event after a delay varying fi*om minutes to weeks. During the third phase.
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which again takes place after a delay, participants are interviewed about their 
memories of the original event. A misinformation effect (eye witness suggestibility) 
is defined as the difference between performance on critical mislead items and non- 
mislead control items.
4.3 In div id ua l  D iffer enc e  F a c t o r s  in  E ye  W it n ess  Su g g estibility
There is a clear developmental trend in both delayed and immediate acceptance of 
misinformation. Young children are significantly more suggestible than older 
children and adults (Ceci et al., 1994; Ceci, et al., 1987; Poole and Lmdsay, 1994). 
Once children reach school age, suggestibility appears to decrease although there is 
evidence that even adolescents may still be somewhat more suggestible than adults 
especially when negative feedback is provided (Richardson et al., 1995). There is 
also evidence that suggestibility increases once again when one grows older, that is 
over sixty years of age (Bartlett et al., 1991; Dywan and Jacoby, 1990; List, 1986; 
Loftus, Levidow and Duensing, 1992; McIntyre and Craik, 1987; Rankin and Kusler, 
1979; Tun et al., 1996).
Overall it is well established that age is associated with eye witness suggestibility. 
Both younger children and elderly adults appear to be more susceptible to damaging 
effects of misinformation than young adults (Eisen et al, 2002).
4.3.1 Intellectual Ability
Intellectual ability has been found to be associated with the immediate acceptance of 
misinformation. Eisen et al., (1997) reported that verbal ability as assessed by the 
Wechsler Adult Intelligence Scales (Wechsler, 1981) was inversely related to errors 
on misleading questions in a group of low socio-economic status children.
Gudjonsson (1988) found that lower intellectual ability was related to high 
interrogative suggestibility but that interrogative suggestibility was unrelated to 
intellectual abihty for those of higher intellectual ability. The dividing line between
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lower and higher intellectual ability was the average score for the participants as 
measured by the revised Wechsler Adult Intelligence Scale (Wechsler, 1981). 
Interrogative suggestibility was measured using the Gudjonsson Scale of 
Suggestibility (Gudjonsson, 1984). Gudjonsson (1988), based on these results, 
proposed that people of low intellectual ability are more likely to become confused 
and uncertain when asked misleading questions, which leads to an increased 
likelihood of acquiescence to the misleading question.
Eisen et al. (2002) concluded that there is evidence that intellectual abilities are 
related to an immediate acceptance of suggestion, the negative correlation between 
intelligence and interrogative suggestibility may be more prominent with people of 
lower intellectual ability but it is not known whether or not intelligence is associated 
with delayed acceptance of misinformation in a classic misinformation paradigm.
4.3.2 Acquiescence
Acquiescence is defined as a persons tendency to answer questions affirmatively 
regardless of content (Cronbach, 1946), it is believed to be linked to suggestibility 
(Gudjonsson, 1986; Tousignant, 1984).
Gudjonsson (1986) examined the relationship between acquiescence and performance 
on the Gudjonsson Scale of Interrogative Suggestibility (Gudjonsson, 1984) and 
found a modest positive correlation between acquiescence and immediate acceptance 
of misinformation.
Eisen et al. (1999) showed that acquiescence accounts for a modest yet significant 
proportion of the variance in individuals immediate susceptibility to misleading 
information. There is, as yet little evidence regarding the relationship between 
acquiescence and delayed acceptance of misinformation (Eisen et al., 2002).
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4.3.3 Agreeableness
Two major components of agreeableness are trust and compliance (Costa and 
McCrea, 1992), making agreeableness closely related to acquiescence. Eisen et al.
(1998) found that agreeableness was positively related to errors on misleading 
questions in a close social interaction between two individuals, the correlation was 
non-significant in a group administered pencil and paper test condition. This finding 
indicates that individual difference factors may interact with situational factors to 
effect memory distortions.
4.3.4 Field Dependence
Field orientation refers to the extent an individual depends on internally generated 
versus externally supplied information. Field dependence individuals rely more on 
externally derived information than do field independent individuals. Singh and 
Gudjonsson (1992) tested a hypothesis that field dependence would be associated 
with heightened interrogative suggestibility. They found that field dependant 
individuals tend to rely more on externally provided information to shape their 
response (e.g. to misleading questions), but they are no more likely to acquiesce to 
social pressures than field independent individuals.
4.3.5 Locus of Control
Locus of control differs from field orientation in that locus of control is related to an 
individual’s expectancy of reliance on the self versus reliance on outside factors.
Lefcourt (1993) found that an external locus of control had been associated with 
increased susceptibility to interpersonal influence.
Paddock et al. (1998) found that an external locus of control is related to enhanced 
certainty for imagined non-events.
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4.3.6 Imagery Ability
A number of studies have reported a positive relation between imagery ability and 
delayed retrieval errors in a variety of suggestibility paradigms (Hyman and Billings, 
1998; Qin, 1999; Tousignant, 1984; Winograd et al, 1998). Delayed retrieval errors 
in these studies are generally attributed to source monitoring confusions. Individuals 
at high imagery abilities are able to produce relatively vivid memories of suggested 
misinformation that may closely resemble memories of experienced events (Eisen et 
al., 2002).
4.3.7 Dissociation
The American Psychiatric Association (1994) ‘defined dissociation’ as the disruption 
in the usually integrated functions of consciousness, memory, identity or perception 
of the environment”.
Putman (1997) observed that dissociative individuals are less confident of their 
recollections and that this lack of confidence may make them more vulnerable to the 
damaging effects of misinformation (Gudjonsson and Clarke, 1986).
Hyman and Billings (1998) found that dissociation as measured by the Dissociative 
Experiences Scale (Bernstein and Putman, 1986) was highly correlated with the 
acceptance of suggested early autobiographical memories indicating delayed 
acceptance of misinformation. Eisen and Carlson (1998) examined the relationship 
between dissociation and immediate acceptance of misinformation which was found 
to be far more modest than those correlations reported in the paradigms that involved 
delayed acceptance of misinformation (Hyman and Billings, 1998: Qin, 1999: 
Winograd et al., 1998).
4.4 Su m m ary
Scholer and Loftus (1993) suggested two types of suggestibility: delayed 
misinformation retrieval errors and immediate acceptance of misleading information.
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Although delayed retrieval errors are likely to be associated with source confusion 
between what is experienced (ie. witness) and what is suggested, immediate 
acceptance of misinformation is more likely a result of succumbing to suggestion 
under social pressure. It follows that different individual difference factors may be 
associated with these two types of suggestibility. Although individual difference 
factors such as age and dissociation were found to be related to both types of 
suggestibility, other factors, such as intelligence, acquiescence and agreeableness 
were mainly associated with immediate acceptance of misinformation whereas 
imagery ability was associated with delayed acceptance of misinformation (Eisen et 
aL,2002).
5.0 INTERVIEWING PROCESS
5.1 In tr o d uc tio n
This section of the study deals with the interviewing process. Memon and Higham
(1999) considered interviewing a social interaction with cognitive and 
communication components. Each of these three components -  social, cognitive and 
communication -  is dealt with in this section. The communication section is further 
broken into questioning, listening and non-verbal communication.
5.2 A n  In fo rm a tio n  Pr o c essing  A ppr o a c h  T o  In ter v iew in g
Kohnken (1995) suggested that it would be helpful to conceive the interview as a 
complex information processing task on the side of the interviewee as well as the 
interviewer, to identify and locate potential sources of unreliability and 
incompleteness and then look for measures to counter any distorting influences.
Conducting an interview is a highly complex process which makes great demands on 
the interviewer. He/she constantly has to be aware of the overall interview strategy
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and adhere to general rules and guidelines for interviewing. The wording of 
questions has to be adapted to the individual intellectual capacity of the interviewee. 
At the same time the interviewer has to process the flow of verbal information, store 
it in memory, take notes and decide upon follow-up questions. In addition to this the 
non-verbal and speech behaviour of both the interviewee and the interviewer has to 
be monitored and evaluated. This complexity may at times be beyond the 
information processing capacity of an interviewer with a consequence that 
unsystematic questioning, loss or distortion of information or biasing occurs. 
(Kohnken, 1995).
5.2.1 The Interviewee
The interviewee who experiences an event is unlikely to perceive and encode all 
available information. The information processing will be influenced by his/her 
general knowledge about this type of event. Such generic knowledge is called 
cognitive schema (Bartlett, 1932; Alba and Hasher, 1983;Graesser and Nakamura, 
1982; Pedzek et al. 1989). Cognitive schema, social expectations and current 
motivation guide perception and may filter out some or large amounts of detail. 
Details that do not fit the schema or information that is incongruent with social 
expectations or do not meet the motivational state, are more likely to be filtered out 
(Hastie et al. 1984). On the other hand details that have part of the schema but are 
not present in the event, may be “filled in” and later recalled as having been 
perceived (Bower et al., 1979; Holst and Pedzek, 1992). In addition to cognitive 
schema, which guide the storage of information in memory, high stress and even 
panic may severely disturb the information processing and often result in incomplete 
and/or distorted recollections (Deffenbacher, 1983).
What has been encoded and stored in memory has to be recalled during the course of 
the interview. Here lies another possible source of incompleteness. Rarely is an 
interviewee able to retrieve all potentially available details fi-om memory. Some 
information may be lost due to forgetting whereas other details are difficult or even 
impossible to access without specific aids (Tulving and Thompson, 1973; Tulving,
164
1983). Even details that have been successfiilly recalled to mind are not always 
overtly reported. The interviewee may suppress available information because he/she 
assumes that it would be unimportant or because it is too embarrassing to be reported 
(Fisher and Geiselman, 1992). An event is represented simultaneously at several 
different levels of precision, ranging from the very general to the very detailed 
(Fisher and Chanler, 1991). Which level the interviewee selects for reporting 
depends, more on his/her immediate or past experiences at interviews, some 
communication rules and assumptions about the interviewer’s knowledge (Kohnken, 
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What is reported depends not only on the interviewee’s internal state, but to a large 
degree also on the interviewer’s instructions, questions and general behaviour. It has 
to be kept in mind that the interview is a learning situation and particularly so if the 
interviewee has no or very little previous experience with interviews in general or 
with the type of interview in particular. In such a situation any mterviewer behaviour 
(instructions, questions, interruptions, reinforcements, non-verbal behaviour) would 
not only have an immediate effect (e.g. on an answer), the interviewee will also learn 
from this behaviour what is expected from them and try to adjust his/her behaviour 
according to these expectations(Kohnken, 1995).
5.2.2 The Interviewer
On the side of the interviewer the information processing passes through very similar 
stages. What the interviewee communicates verbally and non-verbally has to be 
perceived and encoded by the interviewer. Here, again, selective attention schema 
guided information processing act as first filters. The interviewer holds certain 
hypothesis about the event in question and probably has a schema about this type of 
event. Information that is consistent with the schema receives preferential treatment 
while inconsistent details may be distorted to fit the schema or even filtered out 
completely (Schank and Ableson, 1977; Taylor and Croker, 1981).
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A multitude of tasks -  e.g. being aware of general interviewing guidelines, specific 
interviewing strategies, the list of topics to be investigated, the processing of verbal 
and non-verbal information, planning of next questions and so on -  put high demands 
on the interviewer. There is only a limited amount of cognitive resources available at 
any one time while the quality of the interview may deteriorate and there will be 
incomplete perception and encoding of the available information (Kahneman, 1973; 
Navon and Gopher, 1979).
The encoded information is then stored in the interviewer’s memory and later recalled 
to produce a written protocol. Apart from ordinary forgetting, further filters may 
affect the interviewers storage and retrieval. Among these factors, schema guided 
processing, social perception and a tendency to confirm existing hypotheses may 
determine what is stored and later retrieved. The interviewer’s written report is 
subject to fiirther loss of information. Kohnken et al., (1994) found that even a report 
that is written by the interviewer immediately after completion of the interview 
contains about only two thirds of the information reported by the interviewee.
5.2.3 Enhancement Measures
Looked at from an information processing perspective there are four major areas of 
potential loss or distortion of information: the perception and encoding of an event by 
the interviewee, the retrieval of the encoded information from memory, the reporting 
of the recalled information and processing of the reported information by the 
interviewer. The completeness and accuracy of interview data can be enhanced by 
appropriate measures in three areas:
(1) Since one of the main sources of loss of information on the side of the 
interviewer is cognitive overload, everything that reduces this load should 
improve his/her information processing capacity
(2) The interviewee’s retrieval of information from memory may be enhanced 
by specific mnemonic techniques
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(3) The interviewer may help the interviewee through supportive instructions, 
questions and non-verbal behaviour to communicate as much of the 
retrieved material as possible (Kohnken, 1995).
5.2.4 Reducing Cognitive Load of Interviewer
Research has shown that control processing (that is acts that require a high degree of 
conscious attention), as opposed to automatic processing, requires more cognitive 
resources (Schneider and Chiffrin, 1977). An initially all control process becomes 
automatic through extensive practice and this frees up resources for processing of 
information.
Taking notes during the interview generally requires a high degree of conscious 
attention. Audio or video recording the interview and taking of only short notes will 
greatly reduce the cognitive demands during the interview and improve the 
perception of encoding of relevant information.
The less knowledge the interviewer has about the event in question and about the 
interviewee the greater the amount of to be processed information. As much 
information as possible should be collected prior to the interview. This enables better 
planning and will contribute to a reduction of the information to be processed and 
free cognitive capacity for those tasks which can only be proceeded with during the 
interview (Kohnken, 1995).
5.2.5 Helping Interviewees Retrieve More Information
A major task of the interviewer is to help the interviewee to recall as much 
information as possible from memory. In an attempt to improve eye witness 
performance Malpass and Devine (1981) described a procedure which they called the 
“guided memory techniques” to enhance face recognition. In 1984 Geiselman and 
Fisher developed and evaluated a set of retrieval techniques designed to improve 
spoken, verbal recall (Geiselman et al. 1984). They called the procedure “cognitive
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interview”. It is based upon well known psychological principles of memory storage 
and retrieval of information, primarily on Tulving and Thompson (1973) Encoding 
Specificity Hypotheses.
5.2.6 Original Cognitive Interview -  Theoretical Principles
The cognitive components of the cognitive interview draw upon several theoretical 
perspectives on memory. First, a retrieval cue is effective to the extent that there is 
an overlap between the encoded information and the retrieval cue (Flexser and 
Tulving, 1978). Reinstatement of the original encoding context increases the 
accessibility of stored information (Tulving and Thompsons Encoding Specificity 
Hypotheses, 1973). Secondly, Multiple Trace Theory (Bower, 1967) contends that 
our memories are made up of a network of associations and consequently, there are 
several means by which a memory could be cued. It follows from this that 
information not accessible with one technique may be accessible with another 
(Tulving, 1974) and this is one of the guiding principles that lead to the development 
of multiple techniques for retrieving information in the cognitive interview. Finally, 
the development of the cognitive interview was influenced by the Schema Theory 
(Schank and Albason, 1977) according to which familiar events have a schema or 
script (based upon prior experience) and disguise the encoding of the event by 
organising information into a hierarchy of slots. Schema guide retrieval of 
information by providing an organised information system to search and a witnesses 
prior experience may allow him/her fill empty slots with information that fits the 
schema. This may sometimes result in recall of schema consistent information (e.g. 
the labourer was wearing a safety helmet) that was not present in the event. Schema 
guided retrieval also results in the filtering out recall or details that do not fit the 
schema or are incongruent with expectations although situational circumstances at the 
time of a incident will determine what information is processed (Memon, 1998).
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5.2.7 The Techniques
Developing these theoretical ideas Giesleman and his colleagues developed the 
cognitive interview as a way of potentially enhancing the ability of eye witnesses to 
retrieve stored memory traces. The techniques employed in the interview utilised 
four general methods of facilitating retrieval. The first two methods aim at increasing 
the similarities between the encoding and retrieval context, whereas the last two 
methods focus on utilising more than one retrieval path.
There were two recommended ways of increasing the similarities between the 
encoding and retrieval context. Firstly, witnesses should be encouraged to “reinstate 
the context” in which the observed incident occurred. This involves the witness 
focusing their minds on the context surrounding the incident (e.g. some specific 
features of the physical environment, their thoughts and feelings experienced at the 
time). This technique worked in facilitating recall in the laboratory (Bower, 1967; 
Malpass and Devine, 1981). Secondly witnesses are instructed to report everything 
they can think of, no matter how trivial it may seem to them. They are encouraged to 
make several attempts at retrieval when this is necessary. This is based on the 
general principle that the more witnesses try to remember a particular event the more 
they will recall (Rodeiger and Thorp, 1978).
Giesleman et al. (1984) recommended two methods for increasing the number of 
retrieval paths utilised. Firstly witnesses are instructed to recount the incident in 
more than one order (Whiten and Leonard, 1981). For example the witnesses may 
attempt to go through the incident in reverse order or focus on those aspects which 
impressed them most. Secondly, witnesses are instructed to report the incident from 
a variety of perspectives (Anderson and Pichert, 1978). This includes trying to see 
the incident from the point of view of some other person present or the interviewer 
may ask about a particular matter in a different way in order to facilitate the retrieval 
process (Gudjonsson, 1992).
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The original version of the cognitive interview focused primarily on witnesses 
retrieval of information rather than their verbally reporting of information to the 
interviewer. When mnemonic aids were applied in real face to face settings it soon 
became clear that, in order to achieve the best effects, they had to be imbedded in a 
comprehensible module of interviewing (including an overall structure of the 
interview, supportive interviewer behaviour, tactics of communication and 
questioning strategies). Based on a thorough analysis of real police interviews 
(Fisher et al. 1987) Fisher et al. (1987a) revised the original version and developed 
what is now known as an ‘enhanced cognitive interview’.
5.2.8 The Enhanced Cognitive Interview
The fact that a high degree of flexibility is required from the interviewer does not 
mean that the cognitive interview is completely unstructured. On the contrary, it is 
important to follow certain steps which are part of an overall structure. It is within 
these steps that the interviewer should follow the interviewees retrieval process 
instead of imposing a predetermined sequence of topics.
A detailed description of the enhanced cognitive interview is given by Fisher and 
Giesleman (1992). The structure of this interview, which comprises of eleven phases 
is:
Phase 1 : Greeting and personalising the interview. Before the interview begins the 
interviewer should introduce himself/herself by name and greet the interviewee by 
name and during the course of the interview refer frequently to the interviewee by 
name.
Phase 2: Establishing rapport. Before the interviewee is asked about the event it is 
important to create a relaxing atmosphere to make him/her feel secure and confident.
Phase 3: Explaining the purpose of the interview. Unless the puipose of the interview 
is made clear it will be difficult to obtain the required information and it is important
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to direct the interviewees attention to the event in question and to indicate explicitly 
the need for detailed information.
Phase 4: Context reinstatement. Recall can be increased by recreating the events 
original context at the time of the interview. The context of the original event can be 
recreated by explicitly requesting the interviewee to think about it (e.g. “try to 
visualise the room, what kind of furniture was there?”). Questions should be asked 
slowly and deliberately with pauses.
Phase 5: Initiating a free report. When the interviewee has successfully recreated the 
context he/she is asked to describe in narrative style his/her general recollections of 
the event. It is essential not to interrupt the interviewee during this narration or to ask 
specific questions. One of the codes of this narrative phase is to develop a strategy 
for the questioning part of the interview.
Phase 6: The questioning part of the interview. Before asking any questions it may 
be helpful to repeat once again that the interviewee should describe everything that 
comes to mind as soon as he/she thinks of it but not to fabricate. It may also be 
helpful to remind him/her that this can be a difficult task which requires intense 
concentration.
Phase 7; Asking interviewee compatible questions. Questioning in the cognitive 
interview does not mean asking a series of predetermined questions. Instead the 
sequence of questions has to be adjusted according to the interviewee’s retrieval 
process. This is what is meant by compatible questioning. When an interviewee is 
asked a question about a certain element of the event, he/she will often activate a 
mental picture of that element and “read out loud” the requested information. The 
questioning part of the enhanced cognitive interview consists of a sequence of two 
steps: activating a picture and probing it. Activating a specific mental picture begins 
by recreating the psychological and environmental context. This specific context 
reinstatement is based on the interviewee’s description and the previous free reports.
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Probing the picture -  after the interviewee has activated a mental picture the 
interviewer begins to ask questions relating to this picture. The questions should 
always begin with an open ended question together with an explicit request to provide 
elaborate detail.
Phase 8: Recall from different perspectives. The recall of details may be improved if 
the interviewee describes the event from different perspectives. He/she could be 
instructed to take the position of another person who was present and describe what 
this person might have seen. The changed perspective technique is a need to 
facilitate the retrieval from the interviewees memory, rather than to add speculation.
Phase 9: Recall in reverse order. Events are usually described in the order in which 
they occurred. It is therefore likely that the interviewees first description follows the 
temporal order. The completeness and accuracy of the report may be enhanced if the 
interviewee now describes the events in different order, for example backward order. 
This phase helps people recall aspects of an event which do not fit their schema, 
scripts or expectancies about the type of event in general.
Phase 10: Summary. Particularly after a long interview it may be helpful if the 
interviewer summarises what has been reported by the interviewee in his/her own 
words (that is the interviewee’s). This can be a safeguard against potential 
misunderstandings. It may also help to activate the additional retrieval paths 
resulting in additional details that could not be recalled previously.
Phase 11: Closure. In terminating the interview the interviewer should attempt to 
reduce any tensions and/or emotions that may have been activated through the 
interview and to leave a positive last impression. At the very least the interviewer 
should thank the interviewee for his/her co-operation and effort.
The cognitive interview can only be used with a co-operative interviewee (Memon,
1998).
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5.2.9 Relative Importance of Elements of the Cognitive Interview
Milne and Bull (2002) compared the effectiveness of the four original mnemonics (a) 
context reinstatement, (b) change perspective, (c) change order, (d) report everything 
and (e) report everything plus context reinstatement combination with (f) the control 
instruction to try again with adults.
It was found that there were no differences in the number of correct details, incorrect 
details or confabulations reported across any of the four original mnemonic 
techniques. Memon and Bull concluded that in view of the fact that none of the four 
techniques differed from each other with respect to the amount of recall elicited 
suggested that each of the techniques contributed equally and incrementally to the 
cognitive interview superiority effect, or it could be that a combination of some or all 
of the techniques is responsible for the enhanced recall found for the cognitive 
interview.
It was found that a combination of the context reinstatement plus report everything 
did elicit significantly more correct recall than the report everything, change order 
and control instruction to try again group. This enhancement affect was not seen 
when compared to the context reinstatement instruction group. This suggests that the 
context reinstatement instruction may be one of the strongest elements of the 
cognitive interview.
5.2.10 Structured Interview
Kohnken et al. (1994) first used the structured interview as a comparison interview in 
cognitive interview research. The techniques of the structured interview are not very 
different from interview procedures that are considered good practice by the British 
Home Office Memorandum of Good Practice (1992). For example, structured 
interviewers develop rapport with witnesses to allow the witness the opportunity to 
give narrative descriptions and to provide ample time for interviewees to respond.
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Additionally the structured interview is non interuptive, expansive, confidence 
building and fosters the use of good questioning techniques (e.g. active listening, the 
use of open questions, appropriate non-verbal behaviour (Memon and Higham,
1999). Many of the positive aspects of the structured interview are also present in the 
enhanced cognitive interview. The structured interview and the cognitive interview 
are different in that the cognitive techniques are only employed in the cognitive 
mterview (Memon and Higham, 1999).
6.0 SOCIAL ELEMENT
6.1 R a ppo r t
The interview is a social interaction (Memon and Higham, 1999). The social element 
is operationalised by the development of rapport.
The Oxford English Dictionary (9^  ^edition) defines rapport as ‘a close relationship in 
which people understand each other and communicate well’.
Robbins (1986) considered that “Rapport is the ability to enter someone else’s world, 
to make him feel that you understand him, that you have a strong common bond. It’s 
the ability to go fully from your map of the world to his map of the world. It’s the 
essence of successful communication”.
Memon and Kohnken (1992) recommended a two step process for rapport building,
(a) personalise the interview
(b) transfer control to the witness.
Milne and Bull (1999) suggest that the opening phase of an interview will 
substantially determine how well the mterview proceeds and recommend the 
development of rapport. Rapport requires that the interviewer interacts meaningfully
174
with the interviewee, contributing as an interested party and not simply asking a list 
of predetermined questions. A guiding principle for the development of rapport is to 
communicate empathy (Rogers, 1942).
One way the interviewer can maintain rapport is through explicit signs of active 
listening (Milne and Bull, 1999).
6.2 M o d el  Of  In ter per so n a l  Sk ill s
Argyle (1967) first suggested what has been shown to be very usefiil template for 
charting the nature and process of interpersonal interaction, namely that of 
communication as a form of skilled behaviour. It is based on the view that social 
behaviour can be conceptualised as a form of skilled activity and can therefore be 
compared to sensory motor skills such as playing tennis or operating a machine. The 
analogy meant that the methods and models developed in motor skills could be 
applied to interpersonal performance. The key features of both sets of skills can be 
summarised by the acronym FRASK, in that the characteristics of skill performance 
are;
Fluency. The behaviour flows smoothly and without hesitation.
Rapidity. Someone who is skilled makes quick (and usually correct) decisions. 
Automaticity. The ability to respond rapidly is dependant upon learned sets of 
responses which become automatic.
Simultaneity. Skill necessitates the execution of a number of behaviours conjointly. 
Knowledge. Skill involves knowing what, how, when and why (Flargie and Tourish, 
1999).
Hargie (1997,1997a) used this analogy to develop a theoretical model of interpersonal 
skills.
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Hargie (1997a) defined social skill as “the process whereby the individual 
implements a set of goal directed, inter related, situationally appropriate social 
behaviours which are learned and controlled”. This definition forms the basis for the 
operation or model for skill performance. Behaving in a skilled fashion involves 
engaging in a process which includes the adoption and pursuit of goals, devised and 
co-ordinated action plans to attain these, carrying out appropriate behaviours, 
monitoring the responses of others and adjusting fiiture actions accordingly. Within 
this, the physical and psychological features of both parties will have an impact upon 
the outcome, as will the context in which the encounter took place.
6.2.1 Goals
Both sides in interviews have goals and the motivation to pursue them are the starting 
point in the skills model. It is an important objective during interviews to establish 
commonly agreed goals between participants. The absence of such common aims has 
been held to be one of the most common problems during the interview process 
(Wicks, 1982). Due to individual differences goal setting is not a mechanical 
exercise but a dynamic process flowing from the interpersonal relationship which has 
been established (Hargie and Tourish, 1999).
6.2.2 Mediating Factors
The mediating stage involves translating goals into action plans. Mediating factors 
refer to the internal states and processes which mediate between the goal being 
sought, the feedback received and the responses made. There are two main mediating 
factors -  cognition and emotion (Hargie and Tourish, 1999).
Cognition has been defined as all processes by which the sensory input is 
transformed, reduced, elaborated, stored, recovered and used (Neisser, 1967). In the 
interview context Eder (1989) has shown that cognitive factors are the essential 
determinants of behaviour and play a key role in skilled performance. Hawkins and
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Daly (1988) expressed the view that most if not all communication behaviours are 
generated through cognition, we must think to communicate.
There is considerable evidence to show that we use conceptual schemas to evaluate 
people and situations and to enable appropriate responses to be implemented rapidly 
(Kagan et al., 1986).
The second important mediating factor is emotion. Emotions play an important role 
both in determining responses and in judging the behaviour of others (Metts and 
Bowers, 1994).
There would seem to be six core emotional categories -  love, happiness, surprise, 
anger, sadness and fear -  and these tend to be expressed in common fashion across 
cultures (Shaver et al., 1987).
There is a reciprocal relationship between cognition and emotion in that how we feel 
can affect how we think or vice versa. In everyday terms, those who are “too 
emotional” or “too worked up” are unlikely to be able to “think straight”.
Conversely, it may be possible to overcome irrational emotions through the 
application of logical thinking (Harhie and Tourish, 1999).
As well as cognition and emotion, other mediating factors include the attitudes, 
values and beliefs of those involved. Prior experiences in the specific interview 
setting can also influence how the situation is perceived and responded to (Hargie and 
Tourish, 1999).
6.2.3 Responses
When a goal has been formulated and a plan devised the next stage in the 
performance of a skill is to execute the plan in terms of actual responses. Judgements 
about interpersonal skill are based upon the behaviour of the individual. Hargie and
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Tourish (1999) concluded that no one set of skills can be applied across different 
interview contexts.
Considerable strides have been made in recent years to identify the main skill 
determinants of different types of interviews. Anderson and Shakelton (1993) 
applied a skills approach to selection interviewing. This stated that the six most 
crucial skills areas for interviewers in this field encompass rapport development, 
empathie listening, process management, questioning strategies, note taking and 
closing down. The specific weight attached to each of these skills, and others, 
obviously varies between interview contexts. Thus, empathy emerges as a central 
skill in client centred counselling (Rogers, 1986).
Similarly, a variety of core communication skills such as questioning, listening and 
confronting have been identified in appraisal interviews (Gillen, 1995).
Response of both parties to an interview are important. Thus there are core 
interviewee skills which will determine success or failure in different interview 
contexts (Millar et al., 1992). The responses of the interviewer will help to shape 
interviewee behaviour and vice versa.
6.2.4 Feedback
Once a response has been executed, feedback is available to enable the individual to 
evaluate its effectiveness and adjust future responses accordingly. Without feedback 
it is not possible to behave in a skilled fashion. The skilled mterviewer depends upon 
the cues available from the interviewee and frorn the environment to perform at 
optimum levels. Social feedback, in the form of the verbal and non verbal responses 
of other people, is essential in interpersonal encounters.
A crucial skill in promoting feedback in most interview contexts is that of reflecting, 
which involves presenting back to the other all or part of the message which has just 
been received (Dickson, 1997).
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Social feedback is obtained from two sources -  self and others. As well as observing 
the behaviour of others, skilled individuals are also high self monitors (Snyder,
1987). They control and regulate their own responses and adjust those to suit the 
needs of particular people or situations.
Another feature of feedback is that it is selective. A persons perceptual facility would 
become overloaded if one attempted to monitor all the feedback from the physical 
and social environment and consequently we do not perceive it all (Harjie and 
Tourish, 1999).
6.2.5 Perception
It is the function of the perceptual system to gather, filter and make sense of incoming 
information from the physical and social environment and this is the first crucial 
stage in any interaction between people (Forgas, 1985). Skilled interviewers would 
be perceptive individuals with high acumen in the field of personal perception, which 
can be divided into three main parts; perception of se lf- the capacity for self 
monitoring; perception of others -  the ability to evaluate other people objectively; 
and metaperception -  the aptitude for perceiving the perception process; here 
judgements are made both about how others are perceiving us and about how they 
seem to think we are perceiving them (Hargie and Tourish, 1999). There is now 
considerable evidence to suggest that much of social interaction is infused by what 
has been termed “expectancy effects”, in which the expectations which we have of 
others shape our perceptions of what they do and in turn help frame our own response 
(Darley and Oleson, 1994). For example, one review in the field of selection 
interviews (Dipboye, 1989) found that pre interview impressions are highly related to 
post interview assessments.
How expectations are managed is often crucial to the interview’s success. Thus, 
matching styles of communication between interactors is generally regarded as a core 
characteristic of skilled communication (Hamilton and Parker, 1990). This means
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that identifying the expectations which all sides bring to the interview is a crucial 
prerequisite of effectiveness.
The interview skills of questioning, listening and reflecting are paramount in that 
regard. Learning the expectation of others and acquiring the ability to formulate 
appropriate responses in hne with the scripts of both interviewer and interviewee is in 
turn honed by repeated exposure to the interview situation (Hargie and Tourish,
1999).
6.2.6 Person -  Situation Context
However to achieve a hall understanding of the interactive encounter, it is necessary 
to take cognisance of the context in which the mterview occurs. All communication 
is embedded within the context and can only be interpreted and made sense of within 
that frame. What Hargie et al. (1994) term the “person -  situation context” is of 
crucial importance. The behaviour of interviewer and interviewee will be a function 
both of the types of people they are and of the situation in which the interaction takes 
place (Gorden, 1980). On the personal side relevant factors are gender (Gettman et 
al., 1996), appearance (Hamilton and Parker, 1990), personality (Hampson, 1988), 
age (Thomas, 1988). Other contextual features include the roles of both parties and 
the extent to which they are mutually understood, the rules which govern the 
encounter and the physical environment in terms of layout of furniture and fittings, 
lighting, heating, colour etc.
This analysis by Hargie et al. (1994) supports the interactions perspective on human 
behaviour, which suggests that behaviour is a result of continuous feedback between 
the person and the situation, and that the person is a conscious and active factor in the 
process, that behaviour is to a considerable extent determined by cognitive and 
effective factors and that the meaning which people assign to a given situation is also 
a crucial determinant of eventual behaviour (Endler and Edwards, 1978).
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7.0 COMMUNICATION
7.1 In tr o d u c t io n
The communication process, for the interviewer, is broken up into three subsections, 
questioning, listening and non-verbal. Each of these subsections is considered 
separately.
7.2 Q u estio ning
In the context of back injury litigation there are four main types of questions, recall or 
process questions, open or closed questions, leading or not leading questions and 
probing questions.
7.2.1 Recall/Process Questions
This division of questions refers to the cognitive level at which questions are pitched. 
Recall questions are referred to as lower order cognitive questions, while process 
questions are known as higher order cognitive questions (Hargie, 1980).
Recall questions as the name suggests involve the simple recall of information. In 
this sense, they are of lower cognitive nature, since they only test the respondents 
memory.
In the present context most of the questions being asked are in this category and 
relate to factual information.
Process questions are so called because they require respondents to use some higher 
mental process in order to answer them. This may involve giving opinions, 
justifications, judgements or evaluations, making predictions, analysing information, 
interpreting situations or making generalisations (Hargie et al., 1994).
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Process questions arise where a claimant is asked to consider how the accident could 
be avoided or what other actions could have been taken.
7.2.2 Closed/Open Questions
This division of questions relates to the degree of freedom, or scope, given to the 
respondent in answering the questions. Some questions place more restrictions on 
respondents than others.
A closed question is one that allows only a relatively narrow range of responses, the 
responses usually consist of one word or a short phrase (Bull et al., 1993). There are 
three main types of closed questions. In the “selection question” the respondent is 
presented with two or more alternative responses from which he/she is expected to 
choose. The “yes/no question”, as the name suggests is a question which may be 
adequately answered by a “yes” or “no” or by using some equivalent affirmative or 
negative. The “identification question” type of question requires the respondent to 
identify the answer to a factual question and present this as a response. While the 
answer to an identification question may involve the recall of information (e.g. where 
did the accident happen?), it may also be concerned with the identification of present 
material (e.g. what time did it happen?) (Richardson et al., 1965).
Most people will find closed questions easy to answer, and so by employing this type 
of question it is possible to get someone involved in an interaction at the outset. In 
fact finding encounters closed questions are of particular value.
Closed questions also produce more incorrect responses compared to open ended 
questions (Lipton, 1977).
Stewart and Cash (1988) define open ended questions as: “broad, often specifying 
only a general topic [which] allows the respondent considerable freedom in 
determining the amount and kind of information to give”.
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An open ended question is the best kind of question from the point of view of 
evidence and information gathering. Open ended questions are framed in such a way 
that the interviewee is able to give an open, unrestricted answer which, in time, 
enables the interviewee to control the flow of information in the interview (Milne and 
Bull, 1999).
One type of open ended question, the “why” question, although it may produce a 
response, can also create more problems than it solves, particularly if the question 
seeks an explanation of behaviour. This is because people often do not know, with 
any degree of accuracy, their own motivation, let alone the motivation of others 
(McKenzie and Milne, 1997).
7.2,3 Leading / Misleading Questions
A leading question is:
“so worded that it is not neutral: i.e. it suggests to the witness, by its form or content, 
what the answer should be, leads him to the desired answer, or indicates the 
questioner’s point of view”, (cited in Milne and Bull, 1999).
The distinction between a leading and misleading question concerns the nature of the 
implied response. The first leads the interviewee to a correct response whereas the 
second leads the interviewee to an incorrect response (Milne and Bull, 1999).
Such questioning creates peculiar problems when the interviewer develops an 
hypothesis about what took place and subsequently tries to prove rather than disprove 
it through the use of inappropriate questions (Shephard, 1995).
Loftus and Zanni (1975) reported that the presence of the indefinite article (“a”) 
instead of the definite article (“the”) give rise to different expectations about the 
existence of an object. Participants in this study were presented with questions
beginning with either “did you see th e  ?”, or “did you see a  ?”. ‘The’
presupposes the existence of an item and, as a consequence, those participants who
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were asked this question using the word ‘the’ produced a greater number of 
recollections of non present items.
Hargie et al. (1994) identified four different types of leading questions -  
conversational, simple, implication and subtle leads.
As the name suggests, conversational leads are leading questions which are used in 
everyday conversations.
Dohrenwend and Richardson (1964) reported findings which indicate that, in 
interviews, conversational leads convey to respondents the impression of friendliness 
and strong interest on the part of the mterviewer, but only when these leading 
questions accurately anticipate the respondents answer. Correct conversational 
leading questions create the feeling among respondents that the interviewer is 
listening carefully and understanding what is being said.
Simple leads are questions which are unambiguously intended to lead the respondent 
to give an answer which the questioner expects. This type of leading question usually 
exerts a degree of pressure on the respondent to reply in a certain fashion for 
example, “you are not a member of the union, are you?” (Hayes, 2002).
Beezer (1956) sho wed that the use of simple leads which are obviously incorrect may 
induce respondents to participate fully in an interview in order to correct any 
misconceptions inherent in the question and Richardson (1960) reported that leading 
questions are more likely to elicit volunteered information.
While these results tend to suggest that leading questions can be affective in 
encouraging participation, it is not possible to state how, and in what context, simple 
leading questions can be most gamfully employed. Hargie et al., (1984) recommend 
that simple leading questions need to be used with caution or avoided altogether.
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‘Implication leads’ are questions which lead the respondent to answer in a specific 
fashion, or accept a negative implication if the answer given is contrary to that 
anticipated. This type of leading question exerts a much greater degree of pressure 
on respondents to reply in an expected manner than does a simple leading question 
and for this reason is sometimes referred to as “a complex leading question”.
Loftus (1982) provided an example of an implication lead, namely “did you know 
that what you were doing was dishonest?”. The respondent is put under pressure to 
either accept a negative implication of dishonesty or respond at length.
Subtle leads are questions which mây not be instantly recognised as leading 
questions, but which nonetheless are worded in such a way as to elicit a certain type 
of response.
On the issue of acquiescence Kunda and Fong (1993) found that the same subject 
may agree to two opposite statements on different occasions. Bless et al. (1992) 
showed that respondents report higher behavioural frequencies when the response 
offers high rather than low frequency response alternatives.
7.2.4 Probes
Probing questions are questions which are designed to encourage respondents to 
expand upon initial responses and, in this sense they are follow up questions. Once a 
respondent has given an initial answer, it can be explored further in a number of 
ways.
Kahn and Cannell (1957) suggest three criteria for effective probes:
1. They must enable the interviewer to motivate the respondent to engage in 
additional communication on the required topic.
2. They must enhance, or at least maintain, the interpersonal relationship between 
the interviewer and the respondent.
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3. Most importantly, they must accomplish this purpose without introducing bias or 
modifying the meaning of the primary question.
Turney et al. (1976) have identified nine different probing questions:
‘Clarification’ probes can be used in order to elicit a clearer and more concisely 
phrased responses in situations where the questioner is either confused or uncertain 
about the content or meaning of an initial response.
‘Justification’ probes require respondents to justify an initial response by giving 
reasons for what they have said.
‘Relevance’ probes are questions which give respondents an opportunity to reassess 
the appropriateness of a response, and/or make its relevance to the main topic under 
consideration more obvious.
‘Exemplification’ probes require respondents to provide concrete or specific 
instances of what they mean by what may, at first, appear to be rather vague 
statements. Asking a respondent to give an example to illustrate a general statement 
often helps to clarify the statement by providing definite insight into the thoughts of 
the respondents.
‘Extension’ probes can be used to encourage an expansion upon an initial response by 
providing further information pertinent to the topic under discussion.
An ‘accuracy’ probe draws the respondents attention to a possible error in fact which 
has been made in response and offers the opportunity to adjust or restructure the 
response where necessary. Accuracy questions are very important when dealing with 
eye witnesses.
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‘Echo’ probes are so called because they are questions which “echo” the words used 
by the respondents in the initial response, by containing the same words in the follow 
up question. Echo probes are often employed in interpersonal interaction.
Non verbal probes are behaviours which are implied in such a manner as to indicate 
to the respondent the desire for further information. The use of pauses following an 
initial response can also serve as a form of probe indicating a desire for further 
responses.
‘Consensus’ probes are questions which give an opportunity for a group to pause in a 
discussion and for individuals to express their agreement or disagreement with the 
initial response.
7.2.5 Types of Question Sequencing
Four types of question sequencing will be considered -  funnel sequence, pyramid 
sequence, tunnel sequence and erratic sequence.
Where an interaction starts with a very open question and the level of openness 
gradually reduces this is termed a “funnel” sequence (Kahn and Canned, 1957).
An alternative to the sequencing of questions is to use an “inverted funnel” sequence 
sometimes referred to as a “pyramid” sequence where by an interaction begins with 
very closed questions and gradually opens out to embrace wider issues. This process 
could be applied to a back injury investigation by focusing firstly on the facts of the 
accident and then broadening out into related contributing issues.
The third type of questioning sequence is referred to as the “tunnel” sequence. In this 
type of sequence, all the questions implied are at the same level and are usually 
closed. A closed tunnel sequence of questions is also used by lawyers in court when 
the wish to direct a witness along a predetermined set of answers.
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There is some research evidence to suggest that a consistent sequence of questions 
facilitates participation and understanding in respondents, whether the sequence 
begins with tunnel, funnel or pyramid nature (Hargie et al., 1994).
Turney et al. (1976) highlighted the dangers of using an erratic sequence of open and 
closed questions (or of recall and process questions), as being likely to confuse the 
respondents and reduce the level of participation. Erratic sequences of questions, also 
known as rapid variation in level of cognitive demand, are common in interrogation 
interviews where the purpose is to confuse the suspect, “throw him off guard”, since 
he will not know what type of question to expect next. In court rooms Kestler (1982) 
recommended that when lawyers wish to trap a witness they should use an erratic 
sequence, involving “a quick change of focus designed to catch the witness off 
balance, with thoughts out of context”.
7.2.6 Structuring
In certain social situations where respondents are likely to be asked large number of 
questions, it may useful to structure the questions in such a way as to indicate to the 
respondent what questions are likely to be asked, and why it is necessary to ask them. 
By structuring the interaction in this way the respondent knows why questions are 
being asked and also knows what questions to expect. Also if the respondent is aware 
of the immediate goals of the questioner and recognises these as acceptable goals, it 
is likely that the interaction will flow more smoothly with the respondent attempting 
to give adequate answers (Hargie et al., 1994).
7.3 L istening
7.3.1 Introduction
In interpersonal interaction the process of listening is of crucial importance. For 
communication to occur between individuals, there must be both the sending 
(encoding) and the receiving (decoding) of signals from one person to another. In 
order to respond appropriately to others, it is necessary to pay attention to the
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messages which they are sending and relating future responses to these messages 
(Hargie et al, 1994). Listening is an important skill at the earliest stage of a person’s 
development. The infant begins to respond to the new world by hearing and 
listening. The child has to learn to listen before learning to speak, learns to speak 
before learning to read and learns to ready before learning to write. In this sense, 
listening is a fondamental skill and the foundation for other communication skills.
Aural definitions of listening ignore the non verbal cues emitted by the speaker 
during social interactions. Yet such cues can have an important effect on the actual 
meaning of the communication being conveyed. As a result listening is often 
conceived as encompassing both verbal and non verbal messages. Wolff et al. (1983) 
defined listening as “the process of hearing and selecting, simulating and organising, 
and retaining and covertly responding to oral and non verbal stimuli”.
The main general functions served by the skill of listening are:
1. to focus specifically on the message being communicated by the other person;
2. to gain a foil, accurate understanding of the other persons communication;
3. to convey interest, concern and attention;
4. to encourage foil, open and honest expression;
5. to develop an “other -  centred” approach during interaction (Hargie et al., 1994).
The term listening has two main meanings in social encounters. The first sense m 
which this term is used emphasises the overt nature of listening and is referred to as 
“active listening”. Active listening occurs when an individual displays certain 
behaviours which indicate that he is overtly paying attention to another person. A 
second sense of listening concerns the process of assimilating information. This 
second sense of the term “listening” does not imply anything about the overt 
behaviour of an individual but rather is concerned with the covert aspects. An 
individual may be listening covertly without displaying out ward signs that he is so 
doing, and where this occurs the individual is said to be listening passively.
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Only a certain amount of information is perceived and the individual will usually 
actively select information to filter into consciousness. Thus a selective perception 
filter is operating within the individual and its main fonction is to filter only a limited 
amount of information into consciousness, while some of the remainder may be 
stored at a subconscious level (Hargie et al., 1994). In social interaction, in order to 
listen effectively, it is necessary to be sensitive to the social cues emitted during 
interpersonal interaction, and to select the most relevant of these cues to focus upon. 
The cues received can be verbal and non verbal and both channels will convey vital 
information.
7.3.2 Types of Listening
Different types of listening have been identified by Wolvin and Coakley (1982) and 
Wolff et al. (1983). These can be divided into four categories -  comprehension 
listening, evaluative listening, appreciative listening and emphatic listening.
‘Comprehensive’ listening is the type of listening of most interest because this occurs 
when we listen to informative or instructive messages in order to increase our 
understanding, and our experience and acquire data that will be of future use. This is 
the type of listening used m a fact finding interview. Evaluative listening takes place 
when a speaker is trying to persuade, appreciative listening when we seek out certain 
signals and messages in order to gain pleasure from their reception and empathie 
listening occurs when we listen to someone who has the need to talk and to be 
understood by another person.
7.3.3 Listening Process
As we listen to others we evaluate what they are saying, we plan our response, 
rehearsing the response to be delivered. Whilst the process of evaluation, planning 
and rehearsing usually occurs subconsciously they are important because they 
interfere with pure listening activity. Thus when we have decided what we are going 
to say before the other person has actually stopped and as a result we will not be
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listening as effectively. It is, therefore important when listening to ensure that those 
activities which mediate between listening and speaking do not interfere with the 
listening process itself (Rackham and Morgan, 1977).
In terms of the verbal message being received, the assimilation of information is 
influenced by three main factors -  reductionism, rationalisation and change in the 
order of events (Hargie et al., 1994).
As we can only retain a limited amount of verbal information at any particular time, if 
we are presented with a large amount of details we must contract this in order to cope 
with it. Several techniques have been put forward to facilitate the retention of 
information including recording, note taking, memory devices and organisation.
As we hsten, we assimilate information in such a way as to make it fit our own 
situation and experience. If it doesn’t fit immediately we may rationalise what we 
hear in order to make it more acceptable, but by doing so distort the facts.
A change in the order of events is a common occurrence in the assimilation of 
information, where data becomes jumbled and remembered m the wrong order. Such 
mistakes can be avoided by the careful conceptual organisation of material being 
received.
7.3.4 Facets of Listening
There are four main facets which need to be taken into consideration in relation to the 
process of listening. These are the characteristics associated with the listener, the 
speaker, the message and the environment (Wolvin and Coakley, 1988).
Positive correlations have been found between characteristics of the listener and the 
ability to listen effectively. These characteristics include linguistic aptitude, 
motivation, organisational ability, use of special concentration techniques, gender, 
physical condition and disposition. The aspects pertaining to the speaker that
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influence the listener include speech rate, speech delivery, emotionality and status. 
The nature of the message itself can influence the process of listening in terms of its 
structure, significance and complexity. Ventilation and temperature, noise and 
seating are three elements of the environment that are important (Borisoff and Purdy, 
1991).
7.3.5 Obstacles to Effective Listening
The good listener is aware of the selective nature of listening and of the following 
possible obstacles to effective listening -  dichotomous listening, inattentivness, 
individual bias, mental set and blocking (Hargie et al., 1994).
Dichotomous listening occurs when an individual attempts to assimilate information 
simultaneously from two different sources. Effective listening is encouraged by 
paying attention to only one person at a time, and by manipulating the environment in 
order to ensure that extraneous distractions are minimised (e.g. by closing doors, 
switching off television or having telephone calls intercepted). Inattentiveness is 
another obstacle to effective listening, where the listener for some reason may not 
give frill attention to the speaker.
Individual bias can be an obstacle to effective listening, where an individual may, 
because of personal circumstances, distort the message being conveyed by the 
speaker, e.g. “A man hears what he wants to hear and disregards the rest”, in The 
Boxer written by Paul Simon.
The mental set of a listener may be an obstacle to effective, objective listening. The 
listener will be effected by previous experiences, attitudes, values and feelings and 
these in turn will influence the way he/she is mentally set in any given situation.
The process of blocking occurs when an individual doesn’t wish to pursue a certain 
line of communication, and so various techniques are employed to divert the 
conversation.
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7.3.6 Active Listening
Strong et al. (1971) highlighted the importance of attending to both the verbal and 
non verbal information in judging social responses.
Hayes (2002) considered listening skills under four headings, (a) preparation, (b) 
attending, (c) following and (d) reflecting.
(a) Preparation
Preparation is possible because many of the occasions when we need to listen may be 
anticipated. Hayes (2002) suggests preparation should involve, arranging important 
listening tasks for time when one is least likely to be stressed or fatigued, increasing 
receptivity by making a conscious effort to temporarily put aside preoccupying 
concerns, arranging an environment that contains as few distractions as possible and 
reviewing background material.
(b) Attending
The object of attending skills is to let others know that we are “with them”. If the 
speaker feels that the listener is preoccupied and disinterested it is much more 
difficult to develop rapport and speakers are much less likely to give a full account of 
themselves.
Eagen (1998) suggested five actions to project an image that tells speakers that we are 
“with them” -  face the speaker squarely, adopt an open posture, lean the upper part of 
the body towards the speaker, maintain good eye contact, try to be relatively relaxed.
(c) Following
Bolton (1986) argues that one of the primary tasks of the listener is to stay out of the 
speakers way so that the listener can discover how speakers view their situation.
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A speaker can gain courage to talk and a listener can better concentrate on the task of 
listening and gently seek out more information to help promote a better understanding 
of the speakers message by using door openers (e.g. an invitation to talk), call 
minimal prompts (“mmm”), accents (emphasising the speakers point), statements (a 
statement that makes a demand on the speaker to say more or elaborate or clarify), 
questions, attentive silences (to give speakers time to consider what to say) (Hayes, 
2002).
(d) Reflecting
A reflective response, according to Bolton (1986), is where the listener restates the 
feeling and/or the content of what the speaker has communicated and does so in a 
way that demonstrates understanding and acceptance. This kind of restatement not 
only provides the speaker with an opportunity to check that they have been 
understood, but it also helps them to clarify their own thoughts.
Hayes (2000) suggests there are two types of reflective response: content responses 
and effect responses.
Paraphrasing deals with the facts and ideas rather than with emotions. Bolton (1986) 
defines a paraphrase as a concise response to speakers which states the essence of 
their content in the listeners own words.
Bolton (1986) suggested a number of techniques to become aware of the effective 
components of a message. These were: .
(a) listening for feeling words such as happy, sad, afraid, angry, surprised, disgusted
(b) pay attention to the general content of the message and ask oneself what one 
would be feeling
(c) observe body language.
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8.0 NON-VERBAL COMMUNICATION
8.1 In tr o d u c tio n
Verbal utterances are closely dependent on non-verbal signals, which keep the 
speaker and listener attending properly to each other, facilitate the smooth change 
from speaker to listener and adds additional information to the verbal messages 
(Argyle and Kendon, 1967). In one study (Grahe and Bernieri, 1999) carried out to 
assess factors affecting rapport it was found that non-verbal cues appear to be 
particularly important in judgements of rapport.
8.2 D efin itio n  a n d  P u rpo se
Verbal behaviour is taken to mean only the actual words or language used when non­
verbal behaviour refers to all vocal and non-vocal behaviour which is not verbal.
Thus quite apart from the verbal content of what a person says, meaning is 
communicated by tone of voice, talk speed, volume of speech and intonation.
Not only are we concerned with the appearance and behaviour of the person involved 
in the communication but, in addition, environmental factors such as architecture, 
furniture, decoration, smells, colour, texture and noise are extremely influential on 
the outcome of interpersonal relationships.
Non-verbal communication serves a number of purposes depending on the context in 
which it is utilised. By and large perceptive individuals can identify and interpret a 
wide range of non verbal cues with a fair degree of accuracy and in doing so get the 
message over more effectively. Non verbal behaviour can be used to complement the 
spoken word and also by accompanying speech it serves to illustrate more graphically 
what is being said though not necessarily linked with the emotional state.
Another function of non-verbal behaviour is that it can help to emphasise parts of the 
verbal messages by being an integral part of the total communication process. Knapp
(1978) identified six ways that this can happen:
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- Repeating: A non-verbal signal that simply repeats what was said verbally; for 
example, pointing when giving somebody directions
- Contradicting: Non-verbal behaviour which contradicts the verbal behaviour; for 
example, banging the table and shouting “Pm not angry”.
Substitution: Non-verbal behaviour substituting for a verbal message; for 
example, giving the thumbs down sign when asked a question about how did the 
interview go.
Complementing: Non-verbal behaviour that elaborate or modify a verbal 
message; for example, leaning forward slightly and smiling when delivering a 
report indicating its acceptance is expected.
- Accenting: Non-verbal behaviour such as a nod of the head or a gesture of the 
hand may be used to emphasise or accent part of the spoken message.
- Regulating: Non-verbal behaviour used to regulate the communicative flow 
between people; an example of this is a speaker who wants to keep the floor and 
speaks more loudly when interrupted.
8.3 P h y sic al  C ontact
This category of non-verbal communication is the earliest form of social 
communication which we experience. Our first contact with the outside world and 
what it is going to be like comes through tactile experiences.
In an interview to gather information for litigation the only physical contact of 
consequence is hand shaking. This is an act that attempts to equalise status by 
signalling that the interactors are intending to acknowledge the ‘human element’ of 
the interaction (Hargie et al., 1994).
8.4 K in esics
KJnesics or body motion includes all those movements of the body such as gestures, 
limb movements, head nods, facial expressions, eye gaze and postures.
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Patterson (1983) suggested that there are five basic functions of body movements, 
namely, information giving, regulating attraction, expressing effective states, 
indicating social control and facilitating task goals. The five main areas of kinesics 
are gestures, postures, head nods, eye gaze and facial expression.
8.5 Gesture
Kendon (1989) distinguished between gestures which totally replace speech (gestural 
autonomy) and gestures which complement speech (illustrators). For example in a 
noisy factory environment speech would be inadequate and is replaced by a gesture 
such as a hand gesture used to provide a point of emphasis.
There are three main categories of human posture, standing, sitting or squatting and 
lying, in terms of interpersonal communication we are predominantly concerned with 
the position of the body when sitting and standing. Head nodding and shaking are of 
constant use during the interactive process and are related both to the role of the 
speaker and the listener. In relation to the listeners role, there are two ways in which 
interest and enthusiasm for the speakers message can be conveyed. Ekman and Oster
(1979) suggested that interest shown towards a speaker is communicated by a tilting 
of the head to one side rather than conveyed firom facial expressions. Additionally 
head nodding is a signal to continue talking and it is widely used by interviewers to 
encourage and motivate speakers to speak at length.
8.6 E ye  Gaze
Eye contact is a means by which we communicate the intensity of our emotion 
towards the other person, either of an affiliative or threatening nature.
It is also important to remember that individuals look for feedback on how their 
messages are being received: signs of approval and disapproval. This then makes it 
possible for interactors to modify their social behaviour so as to maximise sought 
outcomes. Kendon (1967) referred to this as the “monitoring” function of gaze.
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8.7 P ro x em ics
Proxemics refers to the role of space in behaviour. In particular there are three 
aspects, namely territoriality, proximity and orientation, all of which have a direct 
bearing on the communication process.
Personal space is that space immediately surroundiug the body and it can be 
disturbing for individuals if this personal space is invaded.
If individuals have freedom of choice regarding the position which they take up in 
relation to each other, it can convey information about the relationship. More 
specifically, proximity refers to the interpersonal distance that individuals maintain 
when they are involved in interactions.
Orientation is the aspect of non verbal behaviour which ought to be considered in 
relation to approximity since not only do individuals create interpersonal space but 
the angle at which one person interacts with another affects the communication 
patterns.
Cook (1970) found that a side by side position is considered to be co-operative in 
nature while a face to face orientation usually conveys intonations of 
competitiveness. Conversation appears to benefit from individuals taking up a ninety 
degree angle to each other.
8.8 P h y sic a l  C h a r ac ter istics
Physical characteristics, as a potent factor of the non-verbal channel cannot be over 
emphasised. Before we even know what a person sounds like or what he or she has 
to say we are beginning to make judgements about him/her on the basis of physical 
appearance.
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Hains (1975) referred to environmental practice when identifying crucial 
communication skills for social workers. He stated that 
“courtesy, kind words and gestures and attempts to ensure that chents are seated 
comfortably in an atmosphere that is warm both physically and psychologically are 
all aspects of reception that go far to create a sound basis for the development of 
effective communication tools”.
8.9 E n vir o n m ental  Fa c t o r s
Variations in the arrangements of environmental factors such as architectural style 
(modem or classical), interior décor, lighting conditions, colours, sounds, etc. can be 
extremely influential on the outcome of interpersonal communication (Canter and 
Wools, 1970; Smith, 1974).
8.10 P aralang uag e
Paralinguistics in commonly referred to as that which is left after subtracting the 
verbal content fi”om speech.
Silence, and pauses in speech pattern are common occurrences although the length or 
duration of pauses ranges considerably. Matarazzo et al. (1965) found that when an 
interviewer did not respond immediately to a statement by an interviewee, almost 
60% of the interviewees began to speak again.
8.11 Over v iew
The majority of signals used to communicate these self images are non verbal in 
nature and range fi*om appearance to posture, from clothes to facial expression, from 
paralinguistic features of speech to the environment itself. The potency of the non 
verbal aspects of behaviour cannot be underestimated and professionals should be 
sensitive to the kind of atmosphere they are creating, seeing their setting and the 
parameters they are placing on an interaction before they even begin to speak (Hargie 
et al. 1994).
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9.0 GUIDANCE
Arising out of this literature review the following items of guidance are considered
relevant to the administration of a proforma questionnaire with claimants:
(a) Preparation. Adequate preparation is important to the success of an interview as 
it helps reduce the cognitive load on the interviewer (Kohnken, 1995). Two 
elements of good preparation is experience in the interviewing process (Hargie 
and Tourish, 1999) and viewing as much background material as possible (Hayes, 
2002).
(b) Structure. The structure of the questioning part of the interview should follow the 
structure of the proforma unless this conflicts with the claimant’s retrieval 
processes.
(c) Communication. Matching styles of communication is regarded as a core 
characteristic of skill communication (Hamilton and Parker, 1990).
(d) Environment. Important elements of the environment are ventilation, 
temperature, noise and seating (Borisoff and Purdy, 1991).
(e) Rapport. Rapport can be developed through personalising the interview (Milne 
and Bull, 1999), the interviewer contributing as an interested party (Bull, 1992) 
communicating empathy (Rogers, 1942) and transferring control to the witness 
(Memon and Kohnken, 1992).
(f) Agreed Goals. It is an important objective to establish commonly agreed goals 
between participants (Wicks, 1982) and this has a motivating effect.
(g) Interviewing Process. The interviewee should be as unstressed as possible 
(Deffenbacher, 1983). This can be achieved, in part, by the use of interviewee 
compatible questioning and cognitive mnemonics (Fisher and Giesleman, 1992) 
where appropriate. The cognitive load on the interviewer should be reduced as 
much as possible (Kohnken, 1995). The can be achieved, in part, by adequate 
preparation.
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(h) Questioning. The use of open (Milne and Bull, 1999) and closed questions (Bull 
et al., 1993) as well as probes (Tumey et al., 1976) suitable for this type of 
enquiry should be used. Leading questions should be avoided (Milne and Bull, 
1999). The use of pyramid sequence questioning (Hargie et al., 1994) is suitable 
but erratic questioning (Tumey et al.,1976) should be avoided.
(i) Listening. The Hstening skills of preparation (Hayes, 2002), attending (Eagen, 
1998), following (Bolton, 1986) and reflecting (Bolton, 1986) should be 
practised.
(j) Non-Verbal Communication. The seating arrangement should be approximately 
ninety degrees side by side (Cook, 1970) and the interviewer should use 
appropriate gestures (Kendon, 1989) and eye contact (Kendon, 1967). The 
interviewer’s dress should not be overly formal.
(k) Closing. The interviewee should be thanked for the effort involved and a positive 
impression should be left (Fisher and Giesleman, 1992).
10.0 FACTUAL INTERVIEWS
10.1 M eth od
The interviewees were accessed through the researchers professional practice.
All interviewees were involved in litigation arising out of a work related manual 
handling back injury.
The interviews were carried out either in solicitors offices, claimants’ homes, their 
workplace or in cars.
Twenty five factual interviews were carried out.
The interviews were recorded by taking long hand notes.
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The interviews were conducted based on the guidance given in section 9.0 (of this 
chapter) and using the proforma questionnaire.
In order to ascertain the details of the incident the mnemonic techniques of the 
cognitive interview were used.
For the remainder of the interview a structured interview format was used based on 
the proforma as an interview guide.
10.2 R esults
Results from the factual interviews cannot be reported to comply with the ethics 
permission.
10.3 L ear ning  P o in ts  F rom  F a c t u a l  In te r v ie w s  
The learning points from the factual interviews were
(1) a quiet environment was important with no other people around if possible
(2) establishing common goals added to the rapport and encouraged claimants to talk
(3) active listening increased rapport
(4) the proforma questionnaire was not considered too long by claimants
(5) the use of filter questions worked well and was time saving
(6) probes elicited more information and helped to keep the conversation flowing
(7) the subjective questions were not problematic for claimants
(8) the questions could not be prioritised until at interview and consequently the 
proforma questionnaire will be left in its present form
(9) use of two mnemonic techniques, free recall and particularly context 
reinstatement, were very effective
(10) the use of the questionnaire got claimants thinking and a debriefing after its 
administration produced additional information on some occasions.
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10.4 Su m m a r y
In this chapter guidance was identified for the administration of the proforma 
questionnaire in an interview with claimants and further guidance arises from the 
learning points from the factual interviews.
The claimants were made familiar with the proforma questionnaire and they got 
experience of its administration thus enabling them to participate in a worthwhile way 
in qualitative research interviews to consider the issue of memory in chapter 5.
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CHAPTER 5
QUALITATIVE RESEARCH
1.0 INTRODUCTION
In chapter 2 the legal requirements on the employer were identified and arising from 
these legal requirements the topics to be investigated in order to provide the 
necessary information were also identified. The usability of both the legal 
requirements and the topics for investigation were assessed by lawyers in interviews.
In chapter 3 a proforma questionnaire was developed and assessed in a focus group 
by ergonomists. The focus group also addressed the issue of bias in the interviewing 
process.
In chapter 4 a literature review was conducted on the sources of bias identified by the 
focus group and guidance on the reduction of bias was extracted from this literature 
review. The proforma questionnaire was administered to twenty five claimants and 
guidance on the administration of this particular questionnaire was identified. The 
factors affecting claimants recollection of the occurrence of the injury is considered 
in this chapter. Twenty five qualitative research interviews were carried out with the 
same twenty five claimants who had already experienced the proforma questionnaire 
in the factual interviews carried out and reported in chapter 4.
The position of this chapter in the overall structure of the study is highlighted in 
figure 1.3.
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In this chapter quahtative research and the issue of trustworthiness are considered, the 
Grounded Theory approach and the method used are described, the analysis and 
results are reported and the themes are grounded in the data.
The claimants choice in the ordering of modules in the administration of the proforma 
questionnaire which was raised by Opperheim (1992) in section 10.3 of chapter 3 is 
also reported. A literature review was carried on Psyc Info and using text books.
2.0 CHOICE OF QUALITATIVE RESEARCH
Qualitative research is a form of social enquiry that studies the way people interpret 
and make sense of their experiences in the world in which they live. Descriptive 
data, in the form of peoples own written or spoken words and observable behaviour, 
are used (Holloway, 1997).
The view of qualitative research is that human behaviour can be better understood in 
the setting in which it occurs (Guba and Lincoln, 1994). Qualitative researches 
inductive; concepts, insights and understandings are developed from patterns in the 
data (Taylor and Bogdan, 1984).
Positive features of qualitative research are
(a) the ability to access participants’ definitions and interpretations (Crabtree and 
Miller, 1991; West, 1990)
(b) its usefiihiess in studying thoughts, feelings, intentions and experiences which 
otherwise would not be open to study (Silverman, 1993; Seeker et al., 1995)
(c) flexibility, which makes it suitable for exploratory studies (Britten, 1995; Denzin, 
1970).
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These qualities make qualitative research the method of choice in the study of the 
factors that affect memory from the claimants’ perspective.
3.0 NATURALISTIC ENQUIRY
Qualitative research derives from the qualitative paradigm (Creswell, 1994) which is 
informed by the naturalistic or constructivist approach (Guba, 1993). Naturalistic 
enquiry is explained in terms of how it addresses questions concerning four 
philosophical categories of onthology, epistemology, logic and teleology (Creswell, 
1998).
Onthology deals with assumptions relating to the nature of reality. Naturalistic 
enquiry suggests that there are multiple realities, which are socio-psychological 
constructions, forming an interconnected whole (Maykut and Morehouse, 1994). The 
multiple realities are constructed by those involved in the study such as, the 
researcher, the participants, the reader or audience interpreting the study (Creswell, 
1994). In keeping with this view, qualitative research is informal and exploratory in 
nature (Mason, 1996).
The second category relates to epistemological assumptions that deal with the origins 
and nature of knowing and the construction of knowledge (Guba, 1993). Questions 
raised are: what is the relationship between the knower and the known? What roles 
do values play in understanding? Naturalism holds the view that the knower and the 
known are interdependent, and knowledge is constructed (Maykut and Morehouse, 
1994). This would therefore mean that the knower could not be totally separated 
from the known and vice versa as what is known is subject to the views of the one 
who knows.
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The third category is logic and it deals with the principles of demonstration or 
verification. Pertinent questions about the logic of enquiry are: are causal links 
between bits of information possible? What is the possibility of generalisation 
(Maykut and Morehouse, 1994)? The view of the naturalistic approach is that events 
shape each other and that multi directional relationships can be discovered within 
situations.
The last category, teleology is concerned with the question of purpose. The main 
questions are: what is the contribution of research to knowledge? What is the purpose 
of research? The contribution of naturalistic enquiry to knowledge is through its 
discovery of salient propositions by observation and careful inspection of patterns, 
which emerge from the data (Maykut and Morehouse, 1994). This comes from the 
carefully selected, usually small sample qualitative study which is studied in depth. 
Sample size in a qualitative study is relatively small; 6-8 participants for homogenous 
samples and 12-20 for maximum variations (Zyzanski et al., 1992). Kvale (1996) 
suggested 15 ± 10. Each participant is selected purposefully for the potential 
contributions they can make to the emerging theory (Kvale, 1996). Selection ensures 
that the theory is comprehensive, complete, saturated and accounts for negative cases 
(Morse, 1999). The purposeful selection of participants for the contribution they 
could make in a study is called theoretical sampling (Glasser and Strauss, 1967; Miles 
and Huberman, 1994) and is the cornerstone of qualitative research.
4.0 TRUSTWORTHINESS
4.1 In tr o d uc tio n
Research enquiries are conducted for the purpose of adding to current knowledge or 
to solve a particular problem. For an investigation to achieve this it must be seen to 
be credible. The manner of communication of the enquiry must be transparent so that 
the findings and the enquiry process by which they were obtained could be checked 
(Erlandson et al., 1993). The transparency of the conduct of the research adds to the
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study’s trustworthiness (Guba and Lincoln, 1989). The basic issue in relation to 
trustworthiness is how can an enquirer persuade his or her audiences that the findings 
of an enquiry are worth paying attention to, worth taking account of? (Lincoln and 
Guba, 1985).
Trustworthiness limits the chances of the results of an investigation being erroneous, 
although it is impossible to establish the truth of any research beyond reasonable 
doubt (Murphy et al., 1998).
Conventionally enquirers have found it usefiil to pose four questions to themselves:
(1) “Truth value”: How can one establish confidence in the “truth” of the findings of 
a particular enquiry for the respondent with whom and the context in which the 
enquiry was carried out?
(2) Applicability: How can we determine the extent to which the findings of a 
particular enquiry have applicability in other contexts or with other subjects?
(3) Consistency: How can we understand whether the findings of an enquiry would 
be repeated if the enquiry were replicated with the same or similar subjects in the 
same or similar context?
(4) Neutrality: How can one establish the degree to which findings of an enquiry are 
determined by subjects and conditions of the enquiry and not by the biases, 
motivations, interests or perspectives of the enquirer? (Lincoln and Guba, 1985).
Within the conventional paradigm the criteria that have evolved in response to these 
questions are termed “internal validity”, “external validity”, “reliability” and 
“objectivity” (Lincoln and Guba, 1985).
In qualitative research terms such as credibility, transferability, dependability and 
conjîrmability replace the usual positivist criteria of internal and external validity,
r
reliability and objectivity (Denzin and Lincoln, 2000).
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Morgan (1983) explained the reason for this as follows “different research 
perspectives make different kinds of knowledge claims, and the criteria as to what 
counts as significant knowledge vary from one to another”.
4.2 Cr iter ia  f o r  Tr u stw o r th in ess
Lincoln and Guba (1985) suggested four criteria -  credibility, transferability, 
dependability and confirmability - as a means to establish trustworthmess in 
quahtative research.
4.2.1 Credibility
The first criterion for establishing trustworthiness is credibility, or truth value, which 
relates to the degree of confidence that the findings of an investigation have for the 
participants involved in the study as well as the context within which the study was 
conducted (Lincoln and Guba, 1985). Truth value is demonstrated by showing that 
the multiple constructions of those involved in an investigation have been adequately 
represented, and that the reconstructions arrived at in the enquiry are credible to the 
participants in a study. A description developed through the enquiry in a particular 
setting must ring true for those who are members of the settings (Denzin and Lincoln, 
1994).
Participant checks for trustworthiness of findings has been recommended by some 
authors (Beck, 1993; Guba and Lincoln, 1985; Guba and Lincoln, 1989;
Sandelowski, 1986). Member checks are intended for the correction of errors of fact 
and interpretation, for obtaining the additional information, for putting the participant 
on record for having agreed that the results are correct, summarising the findings and 
for judging the overall adequacy of the study (Guba and Lincohi, 1989).
4.2.2 Transferability
Transferability or applicability is the second criterion suggested for establishing 
trustworthiness. Transferability is concerned with the extent to which findings of a
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particular enqniry can be applied in other contexts or with other participants (Lincoln 
and Guba, 1985). In a naturalistic enquiry the transferability of findings depends on 
the similarity between the contexts of the situations of applicability. The researcher 
has to provide sufficient detail in precision of the context in which the investigation is 
conducted to allow others interested in making the transfer to determine whether it 
would be appropriate to do so (Guba and Lincoln, 1989). Erlandson et al. (1993) 
suggests that effective description brings the reader into the context being studied.
4.2.3 Dependability
The third criterion, dependability or consistency, deals with providing evidence that 
findings of an enquiry would be repeated if the investigation were to be replicated 
with similar participants in the same or similar contexts (Lincoln and Guba, 1985). In 
a qualitative enquiry instability in findings of an enquiry may be attributed to reality 
shifts or better insights (Erlandson et al., 1993). Consistency is conceived of in terms 
of dependability which involves stability and explained changes (Guba and Lincoln, 
1981). To do this Guba, (1981) suggests the technique of the enquiry audit which is 
based on the financial audit. The financial auditor is expected to perform two tasks. 
The first is to examine the process by which accounts are kept to satisfy stake holders 
that they are not the victims of what is sometimes called “creative accounting” and 
the second task is to examine the product - the records -  from the point of view of 
their accuracy (Lincoln and Guba, 1985).
4.2.4 Confirmability
The eiiqiiiry auditor is expected to examine the process of the enquiry and in 
determining its acceptability the auditor attests to the dependability of the enquiry.
The enquiry auditor also examines the product -  the data, findings, interpretations 
and recommendations -  and attests that it is supported by data that is internally 
coherent so that it may be accepted. This latter process establishes the confirmability 
of the enquiry. Thus a single audit, properly managed, can be used to determine 
dependability and confirmability simultaneously (Lincoln and Guba, 1985).
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Confirmability or neutrality, the fourth criterion, is related to the degree to which the 
findings under investigation were determined by the focus of the study rather than by 
the biases of the researcher (Lincoln and Guba, 1985). The aim is not to ensure that 
the results are free from contamination by the researcher but rather to ensure 
confirmability of the data themselves so that constructions can be traced to their 
source (Erlandson et al., 1993). This can be achieved by keeping a detailed report of 
the progress of an investigation, sometimes called an audit trail. The report of the 
investigation must provide in detail the process by which the data were collected 
(Beck, 1993).
The logic used to assemble the interpretations must also be explicit and implicit 
(Guba and Lincoln, 1989). Full descriptions of the circumstances and methods of the 
research enable readers and the other researcher to judge the evidence on which 
claims are based.
4.2.5 Audit Trail
Halpern (1983) developed an enquiry audit trail consisting of six categories:
(1) raw data (e.g. tapes and field notes)
(2) data reduction and analysis products (e.g. transcripts, reflective notes)
(3) data reconstruction and synthesis products (e.g. mind maps, categories)
(4) process notes, (e.g. memos, trustworthiness notes)
(5) materials relating to intentions and dispositions (e.g. enquiry proposal, 
expectations)
(6) instrument development implementation (e.g. forms, observation formats).
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5.0 CHOICE OF QUALITATIVE ANANYSIS
Hayes (2000) identified ten different approaches to qualitative analysis. These are:
Action Research -  Producing change as part of the research process based on Tewin's 
(1947) idea of action research cycle - diagnostic stage, change strategy, action stage 
and evaluative stage.
Conversation Analysis -  Exploring some of the observable processes occurring 
during conversations, seeing them as an example of social behaviour with its own 
patterns and groups for conveying meaning.
Protocol Analysis -  Based on Ericsson and Simon (1984) proposal that it is possible 
to record and analyse some aspects of an individual's information processing by 
asking them to “think aloud” as they carry out the task.
Grounded Theory -  The development of theory in an inductive manner based on an 
iterative process of data collection to identify current ideas/themes within the data.
Vignette Analysis -  A technique that enables researchers to bring together several 
experiences, including the interpretations of more than one observer by use of 
vignettes, a relatively short paragraph of less than two hundred words, which 
summarises one persons view of the key issues in a particular case.
Inductive Qualitative Analysis -  Identifying recurrent ideas or themes within the data.
Phenomenological Analysis -  The task of the researcher is to try to penetrate as 
deeply as possible into the research participants internal, personal world and to try to 
understand their experiences as completely as possible.
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Discourse Analysis -  Deals with communication in a broader sense including 
conversations, written text, formal interviews and visual material exploring social 
discourses within which human experiences are shaped.
Repertory Grid Analysis -  Repertory grids are techniques based on Personal 
Construct Theory, which enable a researcher to explore the personal mini theories, or 
constructs, which an individual uses to explore and make sense of their world in an 
orderly manner.
Thematic Qualitative Analysis -  Theory led investigation applying ideas or themes to 
data to see if they fit.
Of the ten approaches listed by Hayes (2000) three may be relevant to this study -  
Phenomenological Analysis, Inductive Qualitative Analysis and Grounded Theory.
In phenomenological research the task of the researcher is to try to penetrate as 
deeply as possible into the research participants internal, personal world and to try to 
understand their experiences as completely as possible. This involves building up a 
trusting relationship between the researcher and the participants so they can feel to 
talk openly about their own experiences (Hayes, 2000). This research is not 
investigating this type of understanding.
Inductive Qualitative analysis is concerned only with identifying ideas and themes. 
Consequently it is not adequate for this investigation.
The method of analysis of choice here is Grounded Theory which is considered to be 
best suited in circumstances where
(a) objective of the study is to design a tool and produce guidance
(b) the area being researched is new
(c) Pidgeon and Henwood (1997) lists three types of outcome from Grounded Theory
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(1) taxonomy development -  the use of a grounded theory analysis to identify a 
practical set of concepts which can form the basis for further research, and is 
particularly useful in a new area
(2) local theoretical reflection -  using the analysis to explore issues relating to a 
particular event or circumstances
(3) fully fledged Grounded Theory -  attempting to develop a hill account of the 
topic being investigated which generalises beyond the specific context.
6.0 GROUNDED THEORY
6.1 G r o u n d ed  T h eo ry  A ppr o a c h
Pidgeon and Henwood (1996) illustrated the steps in the overall scheme in moving 
from the collection of unstructured data through to theoretical outcomes using the 
Grounded Theory approach. This is shown in figure 2. This gives guidance along a 
path from unstructured materials, to the generation of descriptive codes, onto more 
developed conceptual understandings or links finally to wider theoretical 
interpretations.
These stages are not discrete steps. It is important to remember that analysis 
proceeds from data to outcomes in only a very loosely linear fashion. Grounded 
Theory is an iterative process, and researchers often move between steps as the 
analysis proceeds (Pidgeon and Henwood, 1996). Glaser and Strauss (1967) insisted 
upon the importance of moving between data collection and data analysis.
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Coding
Data Storage
Data Collection
Refine System/ Category 
Linking/ Memo Writing
Data Preparation
i
Key Concepts 
Definitions 
Memos 
Relationships and Models
Initial Analysis
Core Analysis
Outcomes
Figure 2. Grounded Theory Approach (Pidgeon and Henwood, 1996)
6.2 DATA COLLECTION
6.2.1 Criteria for Selection of Participants
The criteria for selection of participants was that they be currently engaged in the 
litigation process suing their employer for an industrial work related manual handling 
back injury.
6.2.2 Access to Participants
The researcher became aware of potential participants through his professional 
practice.
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He then approached the claimant’s solicitor and having outlined the aims of the study 
asked the solicitor to enquire of the claimant if he/she was willing to take part in the 
study.
Potential participants who indicated their willingness to take part were then contacted 
directly by the researcher who described the study, explained the aims and answered 
any questions.
If potential participants were still willing to take part a mutually convenient 
arrangement was made to conduct the qualitative research interview after the factual 
interview had been carried out.
6.2.3 Qualitative Research Interview
The qualitative research interview was audio recorded using a Philips pocket cassette 
recorder and conducted following the guidance given by Kvale (1996). This 
consisted of a briefing, the interview proper and debriefing.
Briefing involved a brief explanation of the study and its aims as these had already 
been explained to the participants and a reading of the information leaflet (appendix 
4) by the participants. Any questions were answered. The consent form (appendix 5) 
was signed and the recorder switched on.
The qualitative research interview was conducted using an interview guide (King,
1994). The interview guide (appendix 11) lists the topics which the interviewer 
attempted to cover, where possible, in the course of the interview.
The interview proper was followed by a debriefing. This involved the researcher 
repeating the main points raised by the participant to ensure that the participant was 
in agreement with these. Any other questions were answered and the participant was 
thanked for taking part.
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After leaving the participant the researcher filled out the summary contact 
sheet/reflective notes (appendix 12). This was a record of the researcher’s 
observations and ideas for future interviews. These observations are another method 
of data collection that were used in the analysis.
6.2.4 Pilot Study Number One
An initial pilot study with three participants was carried out.
These interviews identified three problems. These were the content of the 
interviewing, the style of interviewing and the recording system.
After the transcripts were typed up it became clear that the direct approach which was 
taken, for example by asking ‘Vhat improved your memory?” was disconcerting for 
the participants. They found it difficult to answer and tended to loose confidence.
The interviewing style was such that the interviewer was butting in on answers before 
the participants had finished. The effect of this was that it cut off an answer and at 
the same time tended to set the agenda.
The quality of the recording was poor and this had the potential for transcription 
errors.
As a result of the outcomes of this pilot it was decided to have a second pilot study 
before embarking on the main study. In the second pilot study it was decided to
(a) use an indirect approach in the interviewing. In terms of asking about memory 
this would be introduced by commenting on how well the interviewee recollected 
the particular incident and then asking how they considered that they were able to 
recollect so well, if that was the case.
(b) the interview style was changed to one where no interruptions or agenda setting 
was engaged in.
(c) a lapel microphone was used to improve the recording quality.
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6.2.5 Pilot Study Number Two
The second pilot study consisted of five interviews.
The three learning points arising out of the first pilot study were implemented.
This pilot gave more information as the subjects were more relaxed. They also 
appeared to approach the issue of memory in a more confident manner.
6.2.6 Training
After the first pilot study the researcher decided to undergo ftirther training in 
qualitative research. This is set out below under the headings of courses, assessment 
and experience.
(a) Courses
Three courses were attended during the second pilot:
(a) a qualitative research interviewing course
(b) a qualitative data management course
(c) a qualitative data analysis course.
All these courses were attended at the University of Surrey.
(b) Assessment
After the interviewing course the researcher’s qualitative research interviewing 
technique and style were observed and assessed by Dr. J. Robson. This assessment 
was focused on five points - creating rapport, explaining the purpose and establishing 
a contract, use of questions, structure and flow of interview and the ending. The 
conclusion was that the researcher had performed “very well” on all five points.
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Dr. Robson commented that the questioning was “terrier like” and that the 
interviewee “was not let get too far off the mark. Rapport and breaking rapport were 
handled very well in order to get the interviewee back on track”.
(c) Experience
Kvale (1996) wrote “learning to become an interviewer takes place through 
interviewing. Reading books may give some guidelines, but practice remains the 
main road to mastering the craft of mterviewing. Learning is primarily through one’s 
own experience with interviewing”.
In order to improve his interviewing skills and to get experience of a broader more 
traditional working population the researcher carried out (and analysed) sixty nine 
qualitative research interviews as part of a major stress/musculoskeletal disorders 
study being carried out nationwide for the HSE by Dr. J. J. Devereux, the supervisor 
for this project who also supervised the interviews. This work involved thirty eight 
semi-structured interviews and thirty one structured interviews looking at 
psychosocial issues including demands, control and support.
These interviews were conducted in six industrial sectors, engineering, media, 
pharmaceuticals, management, electronics and transport, in one local authority and 
one education institution. The visits to these companies extended fi-om half a day to 
three days and one night shift was worked.
The aim of the interviews was to compare self report questionnaires with the 
interview. The reason for this was to ascertain if the use of a self report questionnaire 
was appropriate for the stress/msd study.
The semi-structured interviews were carried out by the interviewer filling out the 
questionnaire as directed by the interviewee and then going back and raising specific 
issues that he thought needed further enquhy.
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The structured interviews were carried out with the interviewer blind to the results of 
the questionnaire. The interviews were carried out by the interviewer reading each 
individual question to the interviewee and having listened to the answer requiring the 
interviewee to make a choice between the alternatives presented on the questionnaire.
6.2.7 Main Study
The main study was conducted with a further seventeen participants. The same 
procedures as described for the quahtative research interview (at section 4.3.3 of this 
chapter) were carried out and taking account of the outcomes of the pilot studies.
The interviews were conducted at wherever was convenient for the participants. This 
included in soHcitors’ offices, in cars, in participants’ homes, and in a truck.
A total of twenty five interviews were conducted which ensured that no new 
information was forthcoming.
6.3 D a ta  Storage
The audio tapes were transcribed verbatim by a contract typist.
A transcript of one interview is shown in appendix 13.
Each transcript was identified by the name, date and location of the interview 
corresponding with the identification on the summary contact sheet/reflective notes.
The data were labelled by numbering each paragraph (Pidgeon et al., 1988).
Paragraph numbering was used because it was found to be sufficient to identify 
segments due to the shortness of answers generally given by participants.
Due to the constructive nature of transcripts Kvale (1996) recommended that the 
reliability and validity of the transcript be considered. The researcher, who had
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conducted the interviews, immediately on receipt of the transcript checked the 
contents of the tape against the transcript and corrected any errors, including words 
that the transcriber had failed to understand and ensured that the text represented 
what was said.
Ascertaining the validity of the interview transcripts is more complex than assuring 
their reliability (Kvale, 1996). Recognising its socially constructed nature (Poland,
1995) the transcript was re-read this time with a view to identifying non-verbal issues 
that might be relevant to the representation of what was said.
6.4 G ro u n d ed  T h eo ry  A n alysis
Henwood and Pidgeon (2003) set out the phases of Grounded Theory analysis 
reflecting the order of their expected first occurrence within a single project as:
1. open coding to capture the detail, variation and complexity of the basic qualitative 
material (sometimes referred to as substantive coding);
2. (a) constantly comparing data instances, cases and categories for conceptual
similarities and differences (the method of constant comparison);
(b) sampling new data and cases on theoretical grounds as analysis progresses 
(theoretical sampling to extend the emergent theory by checking out emerging 
ideas, extending research scope and in particular to add qualitative variety to 
the core data included within the analysis);
(c) writing theoretical memoranda to explore emerging concepts and links to 
existing theory;
3. (a) engaging in more focused coding (including focus, axial and theoretical 
coding) of selected core categories;
(b) continue to code, make comparisons and sample theoretically until the point 
at which no new relevant insights are being reached (theoretical saturation);
4. Addition of tactics to move analysis from descriptive to more theoretical levels: 
for example, grouping or reclassifying sets of basic categories; writing a 
definition of core categories; building conceptual model data displays; linking to 
the existing literature; writing extended memos or more formal theories.
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This guidance on the phases of grounded theory were followed in the analysis in the 
study.
6.5 C oding
A code is a tag or label for assigning meaning to information compiled during a study 
(Charmaz, 1983; Miles and Huberman, 1994). Lofland and Lofland (1995) suggest 
asking questions about discreet items in the incoming flow of data, the answers to 
which will be codes for the data. Such questions could be; Of what category is the 
item before me an instance? What is this? What does this represent? (Strauss and 
Corbin, 1990). What is this an example of? (Cuba, 1998). Coding is done in stages 
(Lofland and Lofland, 1995) and the initial stages are about discovering what the data 
has to offer (Charmaz, 1983). Lofland and Lofland (1995) called this “the emergent 
induction of analysis”. The research objectives and the researcher’s interest, 
expertise and skill lead the coding.
Words and quotes from the participants were grouped together and codes were then 
applied by the researcher to these groupings.
In order to ensure inter coder reliability King (1994) recommended that the coding be 
compared to that of others. This also ensured confirmability as described by Lincoln 
and Guba, (1985).
In this instance after six interviews had been coded by the researcher three interviews 
were given to each of two colleagues. One was the supervisor for the study and the 
second, who was not familiar with the study, had the aims of the research explained. 
The resultant coding by each of these two colleagues was compared with the 
researcher and 89% agreement was found. Differences were discussed to identify the 
reasons. After this the researcher continued with the analysis of the remainder of the 
transcripts. A further three transcripts from the main study were coded by the 
supervisor to ensure confirmability.
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A summary sheet for each interview in the form of a mind map depicting the 
categories that developed were made for each transcript. Appendix 14 is an example 
of a mind map that was made.
6.5.1 Method of Constant Comparison
As coding continues not only does the list of concepts expand but also concepts begin 
to reoccur in subsequent paragraphs and transcripts. For the purpose of subsequent 
analysis it is important to recognise that the aim is not to record all instances of a 
concept. The aim of Grounded Theory is to seek similarities and diversities in 
collecting a range of indicators that point to the multiple qualitative facets of a 
potentially significant concept (Pidgeon and Henwood, 1996).
The exercise of coding to explore similarities and differences is basic to 
implementing the method of constant comparison on which Grounded Theory relies 
(Pidgeon and Henwood, 1996).
The constant comparative method of Grounded Theory means (a) comparing different 
people (such as their views, situations, actions, accounts and experiences), (b) 
comparing data from the same individuals with themselves at different points in time,
(c) comparing incident with incident, (d) comparing data with category, and (e) 
comparing a category with another category (Charmaz, 1995; Glaser, 1992).
In this study comparisons were made between individuals, types of accident, time 
between accident and interview and codes emerging from different transcripts.
6.5.2 Theoretical Sampling
Theoretical or purposive sampling represents a defining properly of Grounded Theory 
and relies on the comparative methods within Grounded Theory.. Theoretical 
sampling is used to develop emerging categories and to make them more definitive
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and useful. Thus the aim of sampling is to refine ideas, not to increase the size of the 
original sample. Theoretical sampling helps to identify conceptual boundaries and 
pinpoint the fit and relevance of categories (Charmaz, 2000).
Initially it was intended to sample on the basis of gender, age (under 30, 30-40, over 
40 years) and type of work. Due to the emergence early in the study of a commonly 
occurring code, pain, it was decided to also sample on the basis of injury. Three 
types of injuries were identified, ‘traumatic’ injuries involving immediate severe 
pain, ‘cumulative’ injuries that could not be attributed to any particular incident and 
‘twinge’ injuries where the injured party complains of a twinge in the course of his 
work and develops pain within three days.
Sampling and qualitative research continues until saturation is reached (Morse, 1989). 
Saturation is defined as data adequacy and is operationalised by collecting data until 
no new information is obtained (Morse, 1995). One indication of saturation is the 
repetition of themes already identified. Saturation is determined by the researcher 
and can be discerned from the adequacy and comprehensiveness of the results 
(Morse, 1995).
6.5.3 Memo Writing
Pidgeon and Henwood (1996) gave guidance on theoretical memos which are 
typically generated parallel to, and often stimulated by, the analytical process. 
Contents are not constrained in any way and can include: hunches; comments on new 
samples to be checked out, explanation and modification to categories; emerging 
theoretical reflections and links to the literature. It is important to write a memo as 
soon as the thought has occurred, for, if left unrecorded it is likely to be forgotten. In 
addition to externalising the process of data analysis, the act of writing memos can 
frequently stimulate further theorising.
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7.0 ANALYSIS & RESULTS
7.1 I n t r o d u c t io n
At the interviews the issue of memory and the order in which the modules should be 
administered were considered. This section is divided into three parts, the context of 
the interviews, the core analysis and the second question on the order of the modules. 
Context is illustrated by tables setting out the details of the participants, the work and 
the interview environment. The content is illustrated'by using verbatim quotes.
7.2 C o n t e x t
Twenty five participants, twenty male and five female took part in the study. The age 
profile, under thirty years, thirty to forty years and over forty years is shown in table 
7.
Age Male Female
-30 3 2
3 0 -4 0 5 0
40 + 12 3
Table 7 -  Age Profile
The education status of interviews is 
shown in table 8. The education level 
is the school level at which the 
participants finished their schooling.
Education Level No.
Primary School 16
Secondary School 9
Table 8 -  Education Status
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Table 9 shows a breakdown of the type of injury suffered by male and female 
participants. Twenty two of those interviewed had suffered a traumatic injury 
resulting in immediate pain. Two males suffered ‘twinge’ injuries and one female a 
‘cumulative’ injury.
Trauma Twinge Cumulative
Male 18 2 0
Female 4 0 1
Table 9 -  Injury Type
The pain status of the participants at interview is shown in table 10. Descriptions 
given are those given by participants when asked to describe their pain status at the 
time of the interview.
In Pain No Pain Discomfort Throbbing
Male 14 4 1 1
Female 3 2 0 0
Table 10 -  Pain Status at Interview
Table 11 shows the number of interviews that were conducted at different intervals. 
The first row gives the number of factual interviews carried out at various periods 
after the injury occurred. For example three interviews were carried out within one 
month of the injury.
The second row gives the number of qualitative research interviews that were carried 
out at various intervals after the factual interviews. Seventeen qualitative research 
interviews were carried out within one month of the factual interviews.
This table indicates one factual interview took place over three years after the injury 
was suffered.
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0-1
Month
1 Month 
- 1  Year
1 - 2
Years
2 - 3
Years
3 - 4
Years
Injury to Factual Interview 3 10 8 3 1
Factual Interview to 
Qualitative Research 
Interview
17 8 0 0 0
Table 11 -  Time Lag between Injury and Factual Interview
Time Lag between Factual Interview and Qualitative Research 
Interview
Table 12 shows the location at which the injuries occurred for male and female 
claimants.
The largest number, seven, were injured in factories and the next highest number, five 
were injured in warehouses. Three were injured on building sites and two on the 
public roads. The remainder were injured across a wide spectrum including a private 
house, an airport and a fish farm.
ACCIDENT LOCATION
MALE FEMALE
Factory 4 3
Warehouse 5 0
Building Site 3 0
Public Road 2 0
Supermarket 0 1
Private House 0
Shop 1 0
Airport 0
Bakery 0
Container 1 0
Restaurant Kitchen 0 1
Fish Farm 1 0
Table 12 -  Accident/Injury Location.
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7.3 CORE ANALYSIS AND RESULTS
When all the interviews had been completed the transcripts and the mind maps were 
revisited to consider the codes and develop themes.
In this focused coding relationships between the codes are identified and brought 
together under first order themes.
This system of integrating the emerging themes by creating links between them is 
that advocated by Pidgeon and Henwood (1996) which involves sorting and grouping 
the sets of related concepts together.
Miles and Huberman (1994) recommended in these circumstances the use of 
diagrammatic representations to illustrate the salient links between the concepts.
In this instance rather than setting the analysis out on paper each of the themes was 
written on a piece of paper (measuring 12”x4”) and these were laid out on a table to 
make it easy to move the various themes around.
First order themes were set out on the table in five columns in the first instance 
against a background of two frameworks, the accident (day, scene, person, pain, etc.) 
and retrieval (concentration, environment, interview). These first order themes are 
set out in table 13.
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Special day. 
Unusual.
Pain.
First experience
Concentration. 
Relaxed 
environment. 
No hunger.
No tiredness. 
Third party 
retrieval.
Good social 
skills.
Appropriate
time.
Structured
interview.
Embarrassed.
Shock.
Odour.
Scene.
Routine work. 
Responsibility.
Bitter -  
company 
providing bad 
job design.
Systematic
individual.
Life change. 
Can’t do. 
Anger- 
dysfunction.
Annoyed-
blaming
company.
Attitude 
change-badly 
treated after 
accident.
Table 13 -  1^  Order Themes.
‘Special day’ and ‘unusual’ are indicative of a unique event and can be brought 
together as a second order theme of ‘uniqueness’.
In the first column the themes o f ‘odour’, ‘scene’, ‘routine work’, ‘responsibility’ all 
relate to the ‘work environment and design’ -  a new second order theme.
Bitterness arising from the company providing a bad job design is encompassed in 
the second order theme of ‘psychosocial job problem plus individual emotional
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reactivity’. The ‘systematic individual’ theme is an ‘individual psychosocial attribute 
before accident’. These are two new second order themes.
The outcomes of the injury can be broken into two groups, immediate and after the 
injury.
The immediate events could be broken further into physical and psychosocial. 
Consequently ‘pain’ and ‘first experience’ created a new second order theme of 
‘immediate physical reaction’.
‘Embarrassed’ and ‘shock and fright’ made up a new second order theme of 
‘immediate psychosocial reaction’.
The events that came after the injury set out in the lower section of the third column 
again form a natural grouping but of different kinds. This group of first order themes 
were combined to create three second order themes.
‘Post event behavioural change’, a new second order theme resulted from ‘life 
change’, ‘can’t do’, and ‘third party retrieval’.
‘Post event emotional change’ resulted fi-om ‘anger -  dysfunction’ and ‘annoyed -  
blaming company’.
The second order theme ‘post event characteristic change’ resulted fi-om the first 
order theme of ‘attitude change -  badly treated after accident’.
The fourth column which included ‘concentration’, ‘relaxed environment’, ‘no 
hunger’ and ‘not tired’ created a new second order theme o f‘retrieval mode’.
The fifl;h column o f ‘good social skills, appropriate time’ and ‘structured interview’ 
described ‘an interview style’ -  a new second order theme.
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These are shown on table 14.
Uniqueness
Special day. 
Unusual.
Immediate
Physical
Reaction
Pain.
First experience
Retrieval
Mode
Concentration. 
Relaxed 
environment. 
No hunger.
No tiredness. 
Third party 
retrieval.
Interview
Style
Good social 
skills.
Appropriate
time.
Structured
interview.
Work
Environment 
and Design
Odour.
Scene.
Routine work. 
Responsibility.
Immediate
Psychosocial
Reaction
Embarrassed.
Shock.
Psychosocial 
Job Problem + 
Individual 
Emotional 
Reactivity 
Bitter -  
company 
providing bad 
job design.
Individual
Psychosocial
Attribute
before
Accident
Systematic
individual.
Post Event
Behavioural
Change
Life change.
Can’t do.
Post Event
Emotional
Change
Anger-
dysfunction.
Annoyed-blaming
company.
Post Event
Characteristic
Change
Attitude change- 
badly treated after 
accident.
Table 14 -  U  and 2" Order Themes
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The two second order themes in the first column ‘uniqueness’ and ‘work environment 
and design’ combine to describe the ‘work system’ and this formed a new third order 
theme.
In the second column the two second order themes ‘psychosocial job problem plus 
individual emotional reactivity’ and ‘individual psychosocial attribute before 
accident’ both relate to the ‘individual’ and this forms a new third order theme.
In the third column the first two second order themes ‘immediate physical reaction’ 
and ‘immediate psychosocial reaction’ describe the ‘accident/injury’ and this is a new 
third order theme.
The second order themes o f ‘retrieval mode’ and ‘interview style’ naturally combine 
to create a third order theme o f‘retrieval’. This goes into column five as retrieval is 
the last step in the process.
This leaves the post event second order themes relating to behaviour, emotion and 
characteristic changes. All of these were based on first order themes that kept the 
accident in the claimants’ ndnds and fit naturally between the accident and retrieval. 
This creates a new third order theme which can be described as ‘retention’.
This final outcome of the analysis is shown in table 15 with the third order themes set 
across the top and highlighted.
Table 15 is a diagrammatic representation of the outcome of the analysis. The 
photograph shown in appendix 15 is the actual table and papers used in the analysis 
and this photograph shows the final outcome.
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WORK
SYSTEM
INDIVIDUAL ACCIDENT/
INJURY
RETENTION RETRIEVAL
Uniqueness
Special day. 
Unusual.
Psychosocial 
job problem + 
individual 
emotional 
reactivity
Bitter -  
company 
providing a bad 
job design.
Immediate
Physical
reaction
Pain.
First experience
Postevent
behaviour
change
Life change. 
Can’t do. 
Third party 
retrieval.
Retrieval
Mode
Relaxed 
environment. 
Not tired.
No hunger.
Uninterrupted
concentration.
Work
Environment 
and Design
Scene.
Odour.
Responsibility.
Routine.
Individual
Psychosocial
Attribute
before
Accident
Systematic
individual.
Immediate
Psychosocial
Reaction
Embarrassed. 
Shock and 
fright.
Post Event 
Emotional 
Change
Anger-  
dysfunction. 
Annoyed -  
blaming 
company.
Interview Style
Good social 
skills/ rapport. 
Appropriate 
time.
Structured
interview.
Post Event
Characteristic
Change
Attitude change 
-  badly treated 
after accident.
Table 15 1®^ + 2"^ * + 3^^^ Order Themes.
The memo shown in appendix 16 was written as the second level themes were 
developed and gives an indication of the analyst’s thinking at that point.
The researcher revisited three of the participants, picked at random, and discussed the 
five third level themes with these participants to get their views. All three agreed that 
these themes were representative of their views.
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8.0 GROUNDING THEMES IN DATA
8.1 In tr o d u c tio n
Strauss and Corbin (1998) recommend that the grounding of the themes in the data be 
shown explicitly.
Each of the third order themes - ‘work system’, ‘individual’, ‘accident/injury’, 
‘retention’, ‘retrieval’ are dealt with in this section with the lower order themes and 
data on which they were based. Quotations are used to illustrate how the original 
verbatim responses lead to the development of the themes.
8.2 W o r k  S y s te m
The third order theme of work system developed from two second order themes of 
‘work environment and design’ and ‘uniqueness’.
These second order themes in turn were developed from first order themes of ‘scene’, 
‘odour’, ‘responsibility’, ‘routine’, ‘special day’ and ‘unusual’.
One interviewee attributed her recollection to the length of time she was working on 
the job saying:
“Well, 1 have been working there for so long and even so 1 have a picture in my head 
of exactly, I can remember the day and exactly what happened”.
Another had
“a very clear vision of it because 1 was so used to looking at it, it was an easy place to 
remember because it was so simple”.
The effect of odour on one interviewees memory was described as follows:
“I suppose different kinds of smells as well. Everybody’s house, regardless of 
whether it is clean or dirty has its own odour and you wouldn’t necessarily have to go
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back to the same house to find the same odour. You could walk into another house 
and have the same odour but it will trigger something in the back of your mind as to 
you know, we were in a house not so long ago that smelt exactly the same as this, so 
then you start remembering things again”.
One employee expressed his sense of responsibility in the following manner:
“I feel above, that is I am working on my own, its air freight and time is of the 
essence, that air freight has to be in the airport for a specific time, its my total 
responsibility, working on my own to get that loaded. I remember strictly that I am 
working with a product that has to be, has to be got to destination in a specific 
amount of time and that’s why I would remember it so specifically”.
The routine nature of the work was described by an interviewee as follows:
“it was straight forward. It was something I was doing everyday. What you are 
doing for six months doesn’t just blank out of your mind, I was doing it constantly 
and I WÜ1 never forget it”.
Uniqueness of the day helped one man recollect:
“I suppose another thing would be if it was a special day for yourself, if it was an 
anniversary or a birthday or something like that, you would remember it purely and 
simply because it did happen on one of those particular days”.
The uniqueness of the setting contributed to another interviewees recollection:
“Yea, it was an unusual setting I suppose that is the word that I am actually looking 
for, you know something that is out of the ordinary, I mean we all work in towns, we 
all work in cities. But this particular job was in the middle of nowhere so I suppose 
that instigates the memory again”.
Another participant considered the uniqueness of the event an issue relevant to 
remembering it saying:
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“When something happened to you like that, that’s different that’s unusual, it 
immediately chcks in your brain doesn’t it. If it was just another everyday 
occurrence you wouldn’t be kind of, it wouldn’t stick in your mind would it? That 
day I’ll remember.”
These quotes give an indication of the data from which the third level theme ‘work 
system’ arose.
8.3 I n d iv id u a l
This third level theme arose from the combination of two second level themes, 
“psychosocial job problem + individual emotion re-activity” and “individual 
psychosocial attributes before accident”.
Memory was helped by an underlying theme of bitterness resulting from the company 
providing a bad job design and this was expressed as
“ I mean if you think about it, you’d imagine that in this day and age they’d have a 
better angle on where to put the stuff we’ll say. I mean putting heavy stuff up high is 
stupid if you think about it, you know”.
Another attributed his good memory to job dissatisfaction:
“I think I have a good memory because on the day I was feeling bitter because I was 
running and racing and I was getting annoyed and I think it was from that itself I 
remember it. The fact that I was left alone and there were no people around, I just 
had it in my head all the time what happened to me”.
Being systematic was put forward by another interviewee saying:
“Every single job should have a set layout, a system that you would go through as 
you were going through different sections of a job. That would probably be the 
easiest way of remembering the whole accident from start to finish”.
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8.4 A c cident /Injur y
This third level theme arose from two second level themes, “immediate physical 
reaction” and “immediate emotional reaction”.
The immediate physical reaction arose from pain described by one participant who 
said:
“I remember very clearly because it was the pain that I got in my lower back, it really 
drove sweat out through me, the pain of it”.
Another participant said:
“I just bent down in pain trying to hide from the manager. And that’s really how I 
remember it”.
To another participant the first experience of pain was what kept it in memory:
“To be honest, because I’ll never forget it, like I said I never experienced back pain 
before and when I first experienced back pain that’s why I’ll never forget it, the dart 
of pain”.
The second level theme “immediate psychosocial reaction” arose from first level 
themes “embarrassed” and “shock and fright”.
An employee referring to embarrassment said:
“I felt embarrassed by it, it will always stick with me”.
One employee attributed good memory to shock:
“My memory is very good, what really keeps it alive in my memory is the shock of 
it” .
On a similar theme expressed as fright another participant attributed memory as 
follows:
“Because it was one of the worst frights that I ever got in my life”.
238
8.5 R eten tio n
A third level theme, retention, arises out of three post event changes - behavioural, 
emotional and characteristic.
The second level theme of “post event behavioural change” arose from three first 
level themes -  “life change”, “can’t do” and “third party stimulated retrieval”.
One respondent reported his life change in the following terms:
“Because its after ruining my life and because I’ve lost my good wife and my family 
home due to that I cannot do manual, physical work”.
The theme of “can’t do” varied across the spectrum from the everyday:
“it brings me back to the accident when I can’t do things, well not big things but just 
say I was hanging out something on the line”.
To the sporting:
“I have a dog at home, I would like to go hunting and stuff like that you know and I 
can’t do that because of the way my back is and it makes me think of how I got 
myself into this”.
To the unusual:
“Its like even on my summer holidays, things I couldn’t do on my summer holidays 
like going on a bungy jump, now I can’t do any of that and I’m afraid of my life in 
case I do any more damage”.
“Third party stimulated retrieval” arose primarily from conversations with work 
mates and friends. One participant referring to work mates said:
“And you keep meeting them like, they probably keep bringing it up and saying, oh I 
remember this or I remember that”.
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Another referring to a friend enquiring said:
“I mean she’s always saying “when are you coming back to work?” and stuff like 
that. So I mean you are reminded all the time why you’re not there”.
“Post event emotional change” arose from the first level themes of “anger (- 
dysfunction)” and “annoyed -  blame the company” for the accident.
A participant put the effect of anger on memory retention as follows:
“Anger does bring it back and it does put it at the forefront of your mind and I can 
remember in more detail in better detail, when I’m angry if I have something to focus 
it at or somebody to focus it at”.
Another considered that:
“The anger keeps reminding you of the incident and that keeps your memory of it 
going”.
Another participant put it more explicitly:
“I suppose it is improved to a certain extent when I am angry with them now, I wasn’t 
at first, I am now. It makes me run through my mind the day of the accident and 
obviously, the more you think of it, and you have time when you can actually sit 
down goes through your mind and then you remember just a little bit more every 
single time that you go through it in your own mind”.
A participant whose memory was retained because of his annoyance at the company 
exposing him to a risk when there was a means of avoidance available expressed 
himself as follows:
“I’m very annoyed about the way the company can leave the system that they are 
using on an aircraft for people to be, the point I got across last time was what that 
particular unit that I got injured on was a manual unit could have disabled me for life 
if I got a worse injury. Another company in the same airport uses a system that 
doesn’t involve any manual pushing or pulling”.
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The second level theme of “post event characteristic change” arose from the first 
level theme “attitude change”, which resulted from claimants being badly treated 
after the accident. One participant said:
“As I said it makes me feel angry too, the way they treated me like, it brings back 
everything to me”.
Another put it sustinctly:
“And the fact that my employers decided to sack me in the meantime brings it home a 
bit more”.
8.6 R e tr iev a l
The third level theme of “retrieval” incorporates two second level themes, “retrieval 
mode” and “interview style”.
“Retrieval mode” arises from four first level themes -  “relaxed environment”, “not 
tired”, “no hunger” and “uninterrupted concentration”.
The theme of a relaxed atmosphere as an aid to retrieval was expressed in different 
ways. To one participant:
“The comfort of the person is important and that the person be in a kind of relaxed 
atmosphere when the person is going to tell what happened”.
Another considered that:
“If you’ve got a comfortable chair or whatever you can sit down and relax and things 
will flow more easily, I think, from you if you are in a relaxed situation”.
Another considered home the best place:
“I suppose home would probably be the best place, because you are in your own 
surroundings, you are relaxed anyway, you would feel no pressure all though you 
would still be doing the thing, you would be in your own environment”.
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The effect of tiredness was expressed simply by one interviewee:
“If I was tired I wouldn’t be able to think straight or remember things as good as I 
would if I wasn’t tired”.
The effect of hunger was summed up by another participant:
“If I was hungry my memory wouldn’t be as good”.
When discussing retrieval and memory one participant dealt with the need for 
uninterrupted concentration as follows:
“If I wanted to remember something about my accident I would have to sit down and 
think about what happened and make time to sit down to think about what happened.
I wouldn’t be able to do it while I am working or while I am busy, my mind would be 
on something else”.
Another referred to concentration in the following way:
“It’s the concentration matter, while in the work the people are still under cover by 
the management, they are still under the fear of the management attention, they are 
still that big brother is watching”.
The second level theme of “interview style” was built on three first level themes -  
“good social skills and rapport”, “appropriate time” and “a structured interview”.
One participant expressed social skills and rapport in the following manner:
“It was nice to come into a place where you feel that the people there were with you, 
they are on the same wave length with you, it makes you feel more comfortable and 
the reassurance that ‘we are here to help you’. I think that’s a big boost”.
Another participant indicated the need for good social skills and rapport by referring 
to the opposite:
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“In recalling my accident, if I were to walk into a room and there were three people 
standing there waiting to ask me questions, automatically I’d feel probably nervous 
and defensive and would definitely affect my memory of what happened, the details 
of what happened in my accident. For me I prefer to have a one to one interview to 
talk about my accident, I might feel more relaxed rather than having a couple of 
people asking me different questions and that kind of thing”.
Time was an important issue in two respects, the time of day at which the interview 
was carried out and the length of time available in the interviewee.
The best time of day to conduct an interview is an individual matter. Times 
suggested included:
“first thing in the morning or at night”,
“12 o’clock”,
“in the evening, or after lunch”,
“I’d say in the evening time or afternoon”.
The issue of length of time involved in the interview is summed up by one participant 
who said that what was need was 
“A bit of time just to think”.
9.0 ORDER OF MODULES
Interviewees were asked what order they would prefer the modules to be dealt with.
Twelve participants preferred to start with details of the accident, eight preferred 
general issues, two preferred personal details to dealt with first and three had no 
preference.
The views of the largest group was expressed by one interviewee who said “Go for 
the details first of what happened and then work your way out”.
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One participant taking the opposite view said “start with the big picture like training 
and then move forward to the detaü”.
One participant who preferred broader issues such as selection, training etc. first said 
“I think you should go for the general health and safety stuff first”.
Another participant when asked what would be his choice replied “I suppose personal 
details maybe”.
Consequently the order in which the modules are to dealt with is a matter of 
individual choice and each interviewee should be asked at the start in order to make 
the administration of the questionnaire interviewee compatible.
10.0 SUMMARY
In this chapter five third level themes were identified indicating the factors that 
represent claimants views of what help the recollection of the circumstances of their 
injury. These are (1) work system, (2) individual, (3) accident/injury, (4) retention, 
(5) retrieval.
These themes and the second and first level themes can be used to provide guidance 
in interviews with claimants to help them remember and report the details of the 
injury occurrence.
The order in which the modules are administered is a matter of individual choice and 
each claimant should be asked in advance what their preference is.
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CHAPTER 6
DISCUSSION
1.0 INTRODUCTION
The operational problem is that currently there is no systematic method to gather the 
necessary information from a claimant involved in industrial manual handling work 
related back injury litigation.
The research problem arising in these circumstances is to design a tool that 
systematically gathers the necessary information in a manner that minimises biases 
from a claimant suffering from an industrial work related manual handling back 
injury.
Four research questions arise:
(1) what are the legal requirements on the employer?
(2) What are the necessary facts to be elicited and the sources of bias in this process?
(3) How can the biases be minimised in the interview process?
(4) What factors affect the claimants recollection and reporting of the facts?
These questions were answered by taking an interdisciplinary approach involving 
legal research, ergonomic research, psychological research and qualitative research.
In chapter 2 the legal requirements on the employer in relation to manual handling at 
work where identified and these requirements were assessed by practising lawyers. 
Furthermore arising out of these requirements a list of topics to be investigated was 
drafted and this was also assessed by the lawyers.
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A questionnaire was designed in chapter 3 setting out the detailed questions that have 
to be asked and was assessed by a focus group of ergonomists experienced in 
personal injury litigation. This focus group also identified the source of biases in this 
information gathering process.
Chapter 4 addressed the issue of the biases involved in interviewing and identified 
guidance for the interviewing process to reduce the biases and improve the reporting 
of the necessary facts.
Chapter 5 identified specific issues that affect the claimant’s recollection, and 
consequent reporting of the facts.
The three groups of interviewees interviewed in this study were selected for the 
purpose of ecological validity.
The justification for the development of this tool lies in the fact that no scientifically 
designed tool exists for collection of information in a developing area of the law.
This is a new area of the law which began to develop with the enactment of the 
Manual Handling Operations Regulations in 1992. Judgement in the first Court of 
Appeal case was given in 1998 on these regulations.
A large number of people are injured on an annual basis. More than a third of all 
over-three-day injuries reported each year to the HSE are caused by manual handling 
(Abbott, 2003) and the consequences for some workers are very serious. For the 
year 2002/03 the Health and Safety Executive (HSE, 2003) reported that 3 fatal 
injuries, 3,551 non-fatal major injuries and 49,097 over 3-day injuries were suffered 
while handling, lifting and carrying.
It was clear in the focus group that ergonomists were collecting information that was 
useless in a court of law. Of the relevant information that was being collected it was
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to a large degree unstructured with regard to the legal requirements. Three proformas 
were presented at the focus group and as Appendix 10 shows 31% of the topics that 
should have been investigated were addressed in these proformas.
None of the expert ergonomists at the focus group were aware of any scientifically 
developed tool for gathering relevant information m manual handling cases.
One of the editors of a book to be published by Taylor and Francis in 2004 
‘Handbook of Forensic Human Factors and Ergonomics’ (eds Ian Noy and Waldemar 
Karwowski) and a past president of the International Ergonomics Association has 
confirmed that to his knowledge no scientifically developed tool for the collection of 
relevant information in manual handling cases exists and in his opinion such a tool 
would be very useful (Waldemar Karwowski, personal communication 2003).
In an extensive literature review, including electronic databases, no hits were found 
covering the development of such a tool.
Despite practitioners developing their own proformas all of these reviewed in this 
research were deficient in collecting relevant information and collected superfluous 
information that was not of use in a court of law.
2.0 LEGAL RESEARCH -  CHAPTER 2
Common to the law and ergonomics is the primacy given to the individual. In Paris v 
Stepney Borough Council [1951] Lord Mac Dermot said
“it is no less clear that the duty is owed to the workman as an individual and that it 
must be considered in relation to the facts of each particular case”.
In Wilsons & Clyde Coal Company Limited v English [1938] Lord Tankerton using a 
manual handling example said:
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“if an employer knows or ought to know that a workman has a vulnerable back they 
are in breach of duty in requiring him to lift and move weights which are likely to 
cause injury even if the normal man can carry them without risk”.
This reflects Pheasant’s (1996) statement:
“Ergonomics injuries result from a mismatch between the demands of the working 
task and the capacity of the person to meet those demands”.
These two statements include reference to the demands of the task and the individual 
capacity which are included in the HSE (1998) comment that the ergonomic approach 
“takes into account a range of relevant factors including the nature of the task, the 
load, the work environment and the individual capacity. This approach is central to 
the European Directive on Manual Handling and to the Regulations”.
Consequently in relation to manual handling, ergonomics is central to the common 
law, UK statutory law and the European Directive.
It follows that ergonomics is the science that bridges the gap between the general 
legal concepts and the specifics of each individual case (Kelly, 1998).
Ergonomics provides this bridge in the context of knowledge, and advancing 
knowledge, which provides the scientific basis on which as assessment, or a 
judgement, can be made on the legal concepts of reasonable forseeability, which 
concerns the predicting of an injury, and reasonable practicability which deals with 
the avoidance of the injury.
The concept of reasonable practicability, in manual handling cases, is of crucial 
importance because it is a necessary condition of the duties under the common law, it 
is written into the relevant Regulations and in light of the comments of Hale, LJ in 
King V  Sussex Ambulance NHS Trust (2002) it is also relevant to the duties under the 
EU manual handling Directive.
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The application of ergonomics to the legal concepts is helped by the status which the 
Courts confer on HSC/HSE documents. The Health and Safety Commission (HSC, 
2000) refer to these documents as:.
“important sources of good practice.”
The ergonomist is asked to make a judgement and express an opinion based on the 
facts and his knowledge concerning the reasonable forseeability of the injury and the 
reasonable practicability of its avoidance. The more of the relevant facts that are 
available to the ergonomist on which to base an opinion the better the opinion is 
likely to be.
In Stepney v Gypsum Mines Ltd [1963] Lord Reid said referring to the determination 
of who caused the accident from the legal point of view:
“the questions must be determined by applying common sense to the facts of each 
particular case”.
On the issue of foreseeability the Court of Appeal in Koonjul v Thames Link Health 
Trust (2000) held that there must be a real risk, a forseeable possibility of injury, 
certainly nothing approaching a probability. Further Hale, LJ, stated that in making 
such assessments there has to be an element of realism.
In making an assessment the ergonomist must also take account of work load, 
working practices, the work environment and facilities, the individual and the 
specifics of each particular case.
This situation was summed up in a comment by a legal interviewee saying:
“this is not a science”.
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Because it is not a science may be the reason that this area creates problems for 
ergonomists. This issue arose in the focus group. In a response to an explanation by 
the researcher one participant said:
“you’ve hit the nail on the head and that is the issue of balance of probability versus a 
95% confidence that there is a link between x and y and that’s why I always describe 
it as a game”.
The design of this tool is intended to help take some of the ‘game’ out of a process 
the outcome of which may have life long consequences for some claimants.
In this study a scientific approach was applied to the design of this tool to ensure that 
the necessary information is gathered in as unbiased a manner as possible.
From the comments made and questions raised at the lawyers interviews it was clear 
that the structure of the presentation of the legal concepts was new to all participants.
Only one of the six participants had a proforma which related mainly to archival data. 
No document was presented setting out in a structured way the information that was 
to be acquired as was done in the list of topics for investigation presented.
In the legal literature review no such approach was found either.
A review of judgements was conducted by Pearce (2002) but this only reported on 
nine County Court judgements on manual handling cases. This review dealt only 
with judgements and not the information gathering process.
As there was no support available in the literature the usability of the legal duties and 
the topics for investigation was considered in one-to-one interviews with experienced 
lawyers. Interviews were used because it was the only method with the flexibility to 
deal with questions and explanations as required.
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The results of the lawyers interviews on the list of legal requirements were that the 
three elements of usability, effectiveness, efficiency and user satisfaction were 
considered satisfactory by all the interviewees. No changes were suggested.
The results of the lawyers interviews considering the list of topics for investigation 
was that the three elements of usability were satisfied. Again no changes were 
recommended.
A limitation of this research is the fact that the statutory regulations covering manual 
handling were only introduced in 1992. The first authoritative case from the Court of 
Appeal on theses Regulations was Hawkes v London Borough Southwark (1998).
One Court of Appeal case. King v Sussex Ambulance NHS Trust (2002), has been 
reported involving an allegation of a breach of the Manual Handling Regulations and 
of the European Directive.
The newness of the area is one possible reason why no systematic approach has been 
developed for the gathering of information.
A strength of the research in this section is the fact that interviews are conducted with 
practising lawyers who are familiar with this area. The advantage of a one to one 
interview is that it gave lawyers an opportunity to ask the researcher questions about 
the list of legal duties and the list of topics for investigation. This was important 
because the list of legal requirements and the list of topics for investigation in manual 
handling was new to them. Because the problem here was a convergent problem that 
could essentially be boiled down to a ‘yes’ or ‘no’ answer, the individual interviews 
were an appropriate method for this reason. The use of a questionnaire was unsuitable 
because of the need for participants to ask questions. It was not practical to gather a 
group of lawyers together and this meant a focus group could not be used.
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The list of topics for investigation was illustrated in tabular form in the book chapter 
(appendix 18) which has been reviewed and accepted for publication as chapter 
fourteen in “Handbook of Forensic Human Factors and Ergonomics” edited by Ian 
Noy and Waldemar Karwowski.
The reviewer’s comments on this concluded “I found the chapter to be informative, 
easy to read and it should make a significant contribution to the Forensic Handbook”.
The legal interviews were conducted with six lawyers, three barristers and three 
solicitors, at the lawyers place of work. The objective of the interviews was to assess 
the usability of two lists, one setting out the legal duties on the employer and the 
second listing the topics to be investigated in detail.
The method of choice was face to face individual interviews and this had several 
advantages.
One major advantage of interviews is the high degree of ecological validity; if you 
want to find out what a person thinks of a device you simply ask them (Young and 
Stanton, 1999).
In this study the main advantages of the interview was its flexibility and face to face 
nature which allowed an interaction between the interviewer and interviewee 
particularly as questions were raised by the interviewees concerning the lists under 
discussion. This interaction also allowed the interviewer to observe the rationale 
which the lawyers used in arriving at their decisions. This arose because the 
interviewees had not been presented with lists of this type before and raised questions 
about the background to and basis of the lists.
Applying the interview to usability evaluations in the manner described by Christie et 
al. (1990) as ‘co-operative evaluation’ was particularly useful and productive. This
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approach allowed for more information and more accurate information (Young and 
Stanton, 1999) to be elicited.
Jordan (1998) considered that a disadvantage of the interview was the risk of the data 
being distorted by the investigator/respondent effect and that respondents might feel 
more comfortable expressing strongly held views given the anonymity afforded by a 
questionnaire. In this instance where the interviewees were lawyers who earned their 
living doing contentious business this issue was unlikely to be a source of bias.
A focus group was not suitable because of the adversarial nature of lawyers work and 
possibilities of the issues being discussed becoming matters of contention in their 
professional capacities.
A questionnaire was unsuitable because there was no facility to ask and answer 
questions and for the researcher to understand the rationale of the lawyers.
The semi-structured interview provided for systematic analysis where the elements of 
usability, effectiveness, efficiency and user satisfaction, were addressed individually.
Young and Stanton (1999) recommended the circumstances where the interview is 
being used as a usability tool the interviewee should where possible be end users and 
a user trial should be performed in advance of the interview. In this study the end 
users of the information were lawyers but they did not have the opportunity of using 
the lists prior to the interview.
This was not a major weakness as the issues involved were matters with which they 
dealt on a regular basis in their professional practice. What was new to them was the 
order in which the lists were structured and the reasons for this.
In these interviews what was required was essentially a yes or no answer on specific 
issues with which the interviewees were very familiar on a professional basis and on
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which they had the opportunity to ask any relevant questions of the researcher before 
deciding on their answer. In these circumstances, despite the fact that the 
presentation of the lists were new to the interviewees, the results may be relied on.
Considering the biases arising in the use of a questionnaire or a focus group the 
interview was selected to minimise potential biases.
Because of the reflective process that was used with experienced lawyers it was 
unlikely that any legal requirements would be missed. Further evidence of this is the 
fact that no additional legal requirements were suggested by any of the lawyers.
3.0 ERGONOMIC RESEARCH -  CHAPTER 3
The HSC/HSE publications set out what is accepted as good practice. The number of 
cases was limited and consequently the interpretation by the courts of the Manual 
Handling Regulations and the various duties is stül unclear. This will become clearer 
in time as more High Court and Court of Appeal cases are tried and judgements 
given.
Focus groups are now an established methodology for health and safety ergonomics 
research (Haslam, 2003). An advantage of the focus group in this study was the 
emergence of ideas that develop from the interaction between the participants.
The discussion on effectiveness occupied 17.5% of the total focus group. Three of 
the four participants agreed on the effectiveness of the proforma questionnaire.
The fourth said that “there are bits missing” and specifically mentioned sitting for a 
prolonged period and awkward posture. Whilst these words were not exactly used in 
the questionnaire there were two questions that covered these issues, ‘describe any
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prolonged or static postures involved in detail?’ and ‘could unsatisfactory bodily 
movements or posture involving particularly twisting the trunk, stooping and 
reaching upwards been avoided or reduced?’.
Consideration of efficiency occupied 15% of the focus group. The overall conclusion 
was that the proforma questionnaire was efficient but two considered that it could be 
made more efficient. In the discussion which followed it became clear what was 
meant by ‘more efficient’ was more efficient in particular instances which was an 
issue for each person using the questionnaire rather than the design of the 
questionnaire.
The point made by some of the participants in the focus group was that they would 
prioritise the use of the questionnaire. This is a perfectly valid approach as not all 
questions would be relevant in each situation. There is no difference in the 
circumstances between the use of this proforma questionnaire and the use of Schedule 
1 to the Manual Handling Regulations where HSE (1998) say “not all of these 
questions will be relevant in every case”.
In the focus group all four participants agreed that the design provided user 
satisfaction. This consensus was arrived at in a very short time and took up only 
3.75% of the focus group.
The discussion on bias occupied 32.75% of the total focus group.
The contributions of the participants in the focus group on bias varied across a wide 
spectrum covering time, location, motivation and other personal factors. No 
systematic or structured way of reducing bias was discussed or proposed.
There was agreement among the participants that bias was a serious problem. One 
participant considered that there was “incredible opportunity for bias” and another 
considered it “a huge problem”.
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The main sources of bias identified were memory, interference by others, the 
claimant, the ergonomist and the site visit.
The means of reducing bias suggested included “professionalism”, getting other 
checks on the information or getting “enough strands of information that you can 
hopefully get a fix on it”.
On the issue of the measurement of bias there were two suggestions. The first was 
for the ergonomist to look at the situation as “iff were on the other side” and the 
second suggested counting the number of cases where the ergonomist’s opinion went 
against the interest of the client.
Because the issue for consideration was usability of the questionnaire being designed 
it was clear that questions would arise from participants about various aspects. For 
this reason using a questionnaire to assess usability was not an option.
Interaction between the participants was considered necessary because of the 
divergent nature of the problem being discussed and the need to consider the question 
of bias. This would not have been possible with one to one interviews.
The advantages of using a focus group were:
(a) it involved ergonomists who are the users of the tool being designed
(b) help clarify their needs
(c) provide an opportunity to consider how practising ergonomists deal with the 
problems they meet when gathering information particularly in relation to bias
(d) provided an opportunity for interaction and discussion of views and proved the 
need for the tool.
A number of learning points arose out of the use of the focus group:
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(a) in the design of a tool of this type it is important that the designer be present at the 
focus group because of the questions that are likely to be asked by participants
(b) if the designer is the moderator then an assistant moderator should attend because 
of the cognitive load on the moderator due to the dual role of moderator and 
designer
(c) preparation of the interview guide is critical and this should be adhered to
(d) the moderator should ensure that all participants are properly prepared.
In this focus group, one of the participants was either unprepared or ill-prepared and 
the resulting contribution had the potential to skew the results of the focus group 
(Jordan, 1998). Careful moderation is required to ensure that opinions of more vocal 
participants do not dominate (Haslam, 2003). This was avoided in this case.
However, in this focus group the most talkative participant was the one who did not 
present a proforma and appeared not to have read the proforma questionnaire under 
consideration before the discussion started.
The use of the focus group arose in this study as part of the design process of the 
questionnaire and consequently is a design issue.
Those working in product design or human factor/ergonomics appreciate that a good 
understanding of the users and their tasks or activities is vital to the successful design 
of products and systems and designers and ergonomists frequently use focus groups 
to gain feedback on current or proposed designs (Langford and McDonagh, 2003).
Users need to be recognised as an indispensable design resource (Bruseberg and 
McDonagh, 2003) and focus groups are now an established methodology for health 
and safety ergonomics research (Haslam, 2003).
In this study the benefits of using a focus group arose from a number of factors. The 
first of these was the availability of a group of ergonomists who were
(a) experienced in this area of litigation
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(b) knew each other
(c) familiar with product design
(d) users of the tool being designed.
With the availability of such a group the group discussion served as a prompt to 
individual participants, encouraging fiirther thought and contribution as identified by 
Haslam (2003). This occurred throughout the focus group and was particularly 
beneficial in the discussion on bias.
One of the key characteristics of a focus group is that it creates a ‘permissive 
environment’ which enables participants to feel comfortable to share their views, 
even if they oppose those of other group members, without fear of censure or 
judgement (Hennink and Diamond, 1999). This was the position of this focus group 
where the ergonomists did not have the problem, which the lawyers had, of working 
in an adversarial environment.
A weakness in this focus group was the fact that, despite having had an opportunity to 
read and consider the proforma questionnaire, the participants did not have an 
opportunity of using this proforma in practice prior to the focus group. This was not 
possible because of time constraints but was in part compensated for by the 
experience and expertise of the participants. This may have resulted in incorrect 
assertions about the tool and its administration.
In an attempt to minimise these potential biases the designer, who was also the 
moderator of the focus group, had used the proforma with twenty four litigants and 
had assessed it objectively and critically.
There was good consensus on the elements of usability with user satisfaction taking 
up less than 4% of the focus group.
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The analysis was carried out by categorising the data by each of the elements of 
usability individually. It was then analysed on a line by line basis (Rausch, 1998). 
This form of analysis ensured that the important questions were addressed in a 
systematic and thorough manner.
Consequently taking account of the comments made by and the expertise of the 
participants in the focus group the proforma questionnaire was considered suitable 
and adequate for the purposes of this design despite the fact that the members of the 
focus group had not had an opportunity of using it in advance.
4.0 PSYCHOLOGICAL RESEARCH -  CHAPTER 4
This chapter consisted of two sections, a hterature review and factual interviews with 
twenty five claimants. The need for this chapter arose because the method of 
administration of the proforma questionnaire is to be by interview. Using the 
proforma questionnaire to interview twenty five litigants gave the litigants a 
famiharity and experience of the proforma on which to base their comments in 
relation to retrieval from memory of the facts and it gave the researcher an 
opportunity to consider the strengths and weaknesses of the proforma and its 
administration with claimants.
The hterature review can be divided into four sections, a review of the issues arising 
in the focus group on bias, memory, suggestibility and the interviewing process.
Johnson (2002) in dealing with the period of time that elapses between an incident 
and its detailed investigation considered that there were two issues of concern, the 
increasing likelihood of a witness would forget significant details and the danger that 
implicit and explicit pressure may influence the account given. These two issues of 
concern are the same as the focus group findings, memory and suggestibility.
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A questionnaire or interview, the alternative methods did not enable an interaction 
between participants which was necessary in this instance due to the topics -  detailed 
proforma questionnaire and bias -  being considered in this design process.
Sadler (1981) grouped the various forms of bias into three broad headings -  ethical 
compromises, value inertias and cognitive limitations. Each of these forms of bias 
were considered in the focus group.
An example of an ethical compromise given in the focus group was the comment by 
one participant that a claimant might well have “deliberately forgotten about” his 
visits to the GP.
One means of reducing ethical compromises on the part of the interviewee was given 
by a participant who had decided “to get more hawkish with my questioning”.
A method of reducing the interviewer’s ethical compromises hes “in professionalism” 
in the opinion of one of the participants.
The main sources of value inertias as identified by the focus group were memory and 
suggestibility. Memory is discussed further on in this chapter. Suggestibility is an 
issue that takes place before the ergonomist meets the claimant and there is nothing 
that the ergonomist can do to prevent this form of bias.
The third category identified by Sadler (1981) was cognitive limitations and this issue 
was considered in the information processing approach to interviewing. A means of 
reducing this from of bias is the reduction of the cognitive load on both the 
interviewer and the interviewee (Kohnken, 1995).
There were ten main findings and consequently points of guidance arising Jfrom this 
literature review. These related to preparation, structure, verbal communication, the
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environment, rapport, common goals, the interview process, questioning, listening 
and non-verbal communication.
These points of guidance were used in the factual interviews with claimants.
Findings as a result of the factual interviews were that the proforma questionnaire 
was suitable and fiirther guidance was identified.
Consequently user guidance was gleaned from the literature review and the 
administration of the proforma questionnaire to claimants. Furthermore the claimants 
got experience of the questionnaire and this was the basis for the qualitative research 
interviews carried out in chapter 5.
5.0 QUALITATIVE RESEARCH -  CHAPTER 5
Qualitative research interviews were carried out with the same twenty five claimants 
who had been interviewed using the proforma questionnaire as an interview guide. 
The objectives of the interviews were to identify the factors that affected the 
claimants retrieval of the facts from memory and to find out the order in which the 
modules should be dealt with in the administration of the proforma questionnaire.
The interviews were analysed using grounded theory and the outcome was five third 
order themes - ‘work system’, ‘individual’, ‘accident/injury’, ‘ retention’, ‘retrieval’.
These five third order themes arose from an analysis involving coding, first and 
second order themes. The grounding of the lower order themes was dealt with in 
chapter 4.
The data was revisited and the third order themes grounded in the data.
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The first third order theme was ‘work system’. One participant when explaining how 
the work system helped his memory of the event described it as follows:
“it’s not a case of “oh, that’s really heavy” as compared to what you were lifting the 
last day because everyday of the week I’m hfting at least a washing machine or 
something. I know they’re heavy, you know what I mean, and you come along to lift 
the box and you just expect it to be heavy anyway”.
Another included the description of the scene with the work 
“it’s a big spacious warehouse and all the stock, all the heavy stock and the bulk 
stock would be set at the very back and you would be sent in there and there would be 
lots of warehouse trucks and all different parts and they would be brought down to 
the back of the place for us and we’d come in and we’d take the pallets and we’d 
start, maybe pallets of eighty units and we’d go over then and whatever was needed 
for the line we’d take them off “.
‘Individual’ factors that help memory were described briefly in the following two 
quotes. One said
“I liked working there. It was such an easy job that’s why I loved doing it, do you 
see. But then I couldn’t do it no more after that so”.
Another said
“I never had any trouble what so ever with my back before I worked in the factory”.
The next third order theme was ‘accident/injury’. The reason for this staying in 
peoples memories is primarily the pain.
One participant working in a warehouse said:
“and with that when I was more or less nearly finished I got up so high I just bent 
over, picked up a pallet, swing it and with that I got, it was like a sharp knife at the 
end of my spine’.
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Another employee lifting a heavy sheer with another person simply said 
“I got such a pain when it started that I couldn’t forget it”.
‘Retention’ of the event in memory was the result of ongoing reminders as 
exemplified by one ladies description when weekly shopping 
“when you do shopping every week, well a woman does anyway, so you are 
reminded. And I’m reminded when I go to do things, we’ll say normal things that I 
have done before that I wouldn’t even think about now. I think about things before I 
actually do them”.
Another participant said constant reminders 
“the pain in my back keeps me reminded about it“.
The last third level theme ‘retrieval’ was described by two employees in broadly 
similar terms but one related to how the interviewee felt and the second identified the 
interviewer. The first participants description was “its just to feel comfortable with 
the people you’re dealing with, you don’t mind telling them what you have to teU 
them”.
The other expressed a view that
“without a doubt the attitude of the interviewer would have a big draw down on it 
too, and the way you relate to them.”
Consequently all the third level themes were grounded in the data using quotes that 
had not already been used for the lower level themes.
These five third level themes were also addressed in the literature review on memory 
carried out in chapter 4.
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Roediger and Gallo (2002) identified four elements to be examined in relation to the 
memory of events (a) factors occurring before the event, (b) factors occurring during 
the encoding of the event, (c) processes occurring after the event and, (d) processes 
occurring during the retrieval.
Of the five higher order themes identified the first two, ‘work system’ and 
‘individual’ are factors that took place before the event. The ‘accident/injury’ 
represents factors occurring during the encoding of the event. ‘Retention’ involves 
processes occurring after the event. ‘Retrieval’ involves processes operating during 
the retrieval of the event. Consequently these five themes represent the structure set 
out by Roediger and Gallo (2002).
A ‘work system’ made up of second order themes o f ‘uniqueness’ and ‘work 
environment and design’ reflects Tulving and Thompson’s Encoded Specificity 
Hypothesis (1973) which suggests that reinstatement of the original encoding context 
increases the accessibility of stored information.
‘Individual’ factors relating to the claimant correspond to Bartlett’s (1932) schemata.
The standard encoding/storage/retrieval conception of memory developed by Melton 
(1963) is reflected in the higher order themes o f‘accident/injury’, ‘retention’ and 
‘retrieval’.
Consequently all five of the third order themes are reflected exactly in the literature.
The first third order theme found in this study was ‘work system’ which was made up 
of the two second order themes o f ‘uniqueness’ and ‘work environment and design’. 
This reflects the ‘reinstatement’ mnemonic of the cognitive interview (Fisher and 
Giesleman, 1992) which in turn was based on Tulving and Thompson’s Encoding 
Specificity Hypothesis (1973) which states that reinstatement of the original encoding 
context increases the accessibility of stored information.
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This is remarkably similar to the advice given by Aristotle (as translated by Sorabjie, 
1972) who wrote
“and thus whenever someone wishes to recollect, he will do the following. He will 
seek to get a starting-point for a change after which will be the change in question. 
And this is why recollections occur quickest and best from a starting-point. For as 
the things are related to each other is succession so also are the changes. And 
whatever has some order, as things in mathematics do, is easily remembered”.
It is also notable that last sentence quoted above from Aristotle reflects Marks and 
Miller (1964) finding that organised material is more easily remembered than 
disorganised material.
Two first level themes found in this study dealing with back injury were pain and first 
experience of pain. Carr (1998) referring to research into pre-emptive epidural 
analgesia wrote “this research has established striking similarities between biological 
mechanisms by which short term experience becomes long term memory, and those 
by which pain receptors in the peripheries sensitise target neurones in the spinal 
cord”.
Lincoln and Cuba (1985) suggested four criteria -  credibility, transferability, 
dependability and confirmability -  as a means to establish trustworthiness in 
qualitative research.
In this study there are three contributing factors to the establishment of credibility. In 
the debriefing after the interview the researcher repeated the mam points raised by the 
participants to ensure that the participants were in agreement with these. The exact 
wording of the tape was checked against the transcript by the researcher to ensure a 
verbatim account was recorded. The results of the study were discussed with three 
selected participants to get their views on the outcome.
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Transferability is concerned with the extent to which findings of a particular enquiry 
can be applied in other contexts or with other participants (Lincoln and Guba, 1985). 
Erlandson et al. (1993) suggests that effective description brings the reader into the 
context being studied. In this case context was set out in detail. Furthermore the 
transferability of the findings of the study can be considered against the fact that all 
five of the higher order themes identified are matched in the memory literature.
A single audit properly managed can be used to determine dependability and 
confirmabilty simultaneously (Lincoln and Guba, 1985). Halpern (1983) developed 
an enquiry audit trail consisting of six categories: (1) raw data (e.g. tapes), (2) data 
reduction and analysis (e.g. transcript), (3) data reconstruction and synthesis products 
(e.g. mind maps), (4) process notes (e.g. memos), (5) materials relating to intentions 
and dispositions (e.g. enquiry proposal), (6) instrument development implementation 
(e.g. forms).
In order to enable the reader to assess the dependability and confirmability of the 
study examples have been given of a transcript, mind map, memo, interview guide, 
reflective notes, forms and the objectives of the study are set out in the text.
The only item missing from the list set out by Halpern (1983) is raw data (e.g. tapes) 
but it was considered that a transcript and reflective notes sheet are an adequate 
substitute for raw data.
Furthermore confirmability was ensured by having the coding checked on two 
occasions, once by the supervisor and another colleague and on the second occasion 
by the supervisor.
One of the questions raised about interviews in general is how one can be sure that 
what the participants tell represents reality (Murphy et al., 1998). In qualitative 
research data is grounded in the context of its production. Caution is recommended 
in the analysis of such data, but not total abandonment of the use of the methods
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(Hammersley and Atkinson, 1995). In this study the only practical method to collect 
data from participants was the interview and each step of the data collection and the 
analysis is set out in detail.
During the course of this study sixty nine interviews were carried out by the 
researcher as part of a major HSE frmded stress/msd study being conducted by Dr. J 
Devereux, the supervisor for this project. This work gave the researcher practical 
experience of interviewing across a broad range of industries and improved his 
research skills. Practice was recommended as the only way of developing the craft of 
interviewing by both Kvale (1996) and Hargie and Tourish (1999).
In this section of the study the only method that could be used was a qualitative 
research interview because naturalistic enquiry involves interaction between the 
researcher and the interviewee. A group interview was not practicable because a 
group of litigants who satisfy the criteria required for interviewees could not be 
gathered together. The topics affecting claimants memory could not be properly 
studied using a questionnaire due to the interactive nature of the enquiry required in a 
qualitative study.
In the following paragraphs the steps taken in relation to the design, interview 
situation, transcription, analysis and verification (Kvale, 1996) are considered.
The study design involved twenty five subjects who were selected by theoretical 
sampling as required by the Grounded Theory Approach. The sampling was carried 
out on the basis of gender, age and type of injury suffered.
80% of the participants were male and 88% of the injuries were traumatic. This 
broadly represented the position in the researcher’s professional practice.
The fact that each of the interviewees had taken part in a factual interview using the 
proforma questionnaire before the qualitative research interview ensured that they
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had experience of the questionnaire on which to base their contributions. The 
briefing in advance of the interviews was carried out in such a manner as not to bias 
the responses of the interviewees. The briefing was factual, any questions were 
answered, no guidance or direction was given nor was any indication given 
concerning the content of the responses and this reduced the biases in the 
interviewing process.
In the interview situation the two main sources of bias were the interviewer and the 
interviewee. The first pilot study showed up the tendency of the interviewer to 
interrupt, set the agenda and ask leading questions. These issues were dealt with by 
training and a second pilot study to the extent that in the main study the problem was 
almost eliminated.
Interviewee bias arose from lack of experience of this type of interview and the fact 
that 76% of the interviewees were suffering from pain or discomfort during the 
interview (Carr, 1998). The interviewer in an attempt to reduce these biases allowed 
as much time as was necessary and used the advice given for the various phases of 
the Enhanced Cognitive Interview (Fisher and Giesleman, 1992) where relevant.
This also helped to develop rapport.
In order to improve the reliability of the interviewing the researcher attended a 
training course in qualitative research interviewing and then had his qualitative 
research interviewing technique and style assessed by an expert who considered that 
the researcher had performed “very well on all five points of assessment”. In order to 
gain further experience sixty nine qualitative research interviews were carried out as 
part of a major stress/musculoskeletal disorder study being conducted nationwide for 
the HSE by Dr JJ Devereux, the supervisor for this project, who also supervised the 
interviews.
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Before transcription the typist was instructed to transcribe each interview verbatim 
and this was done. In order to ensure reliability of the transcripts they were re-read 
by the researcher while listening to the tape and any errors were corrected.
In the analysis formal procedures were applied. The Grounded Theory Approach 
(Pidgeon and Henwood, 1996) was used and the core analysis was carried out in 
accordance with the criteria set out by Henwood and Pidgeon (2003).
In order to ensure intercoder rehability (King, 1994) and to counteract biased and 
selective interpretations (Kvale, 1996), six interviews had been coded by the 
researcher and three interviews were given to each of two colleagues, Oiie was a 
supervisor for the study who was experienced in qualitative research. The second 
who was not familiar with the study and had the aims of the research explained to her 
is a Wellcome Trust Fellow with an international reputation as a qualitative 
researcher. The resultant coding by each of these two colleagues was compared with 
the researcher’s and 89% agreement was found. The differences were discussed to 
identify the reasons and the researcher continued the analysis on the remainder of the 
transcripts. A further three transcripts were coded by the supervisor to ensure 
confirmability.
The trustworthiness of the findings was established by the consideration given to the 
credibility, transferability, dependability and confirmability (Lincoln and Guba,
1985) through the use of an audit trail (Halpern, 1983). This means that the results 
arise from a study that was conducted using formal procedures in a rigorous manner. 
Furthermore the five higher order themes identified are matched in the memory 
literature.
6.0 GUIDANCE
The guidance arises from five sources. These are
(a) suggestions on the reduction of bias given in the focus group
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(b) the outcome of the literature reviews which dealt with bias and interviewing
(c) the learning points from the factual interviews which deal specifically with this 
proforma
(d) the third order themes from the analysis which was developed for this specific 
group, claimants to whom the proforma will be administered
(e) the opinions of the claimants on the ordering of the modules.
It is recommended that
(a) the proforma questionnaire in appendix 7 be used as an interview guide
(b) where possible alternative sources of information (e.g. a site visit, witness 
statements, archival data) be sought
(c) detailed consideration to be given to the environment particularly ventilation, 
temperature, noise and seating (Borisoff and Purdy, 1991)
(d) questioning to be firm but friendly
(e) seating arrangements should be side by side at approximately ninety degrees if the 
claimant is comfortable with this (Cook, 1970)
(f) rapport is a crucial element in the success of an interview and can be developed 
through personalising the interview, (Milne and Bull, 1999) the interviewer 
contributing as an interested party (Bull, 1992) and communicating empathy 
(Rogers, 1942)
(g) it is important to establish commonly agreed goals as this has a motivating effect 
(Wicks, 1982)
(h) in the interviewing process the interviewee should be unstressed (Deffenbacher, 
1983) this can be achieved by interviewee compatible questioning and use of the 
cognitive mnemonics of the cognitive interview (Fisher and Giesleman, 1992). 
The cognitive load on the interviewer should be reduced as much as possible 
(Kohnken, 1995)by, for example, adequate preparation
(i) the interviewer should ensure as far as possible that there are no interruptions
(j) the ordering of the modules should be the preference of the claimant
(k) free recall should be encouraged and not interrupted while probes should only be 
used after the free recall has finished
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(1) communication should be claimant compatible
(m)open (Milne and Bull, 1999) and closed (Bull et al., 1993) questions as well as 
probes (Turney et al., 1976) can be used but leading questions (Milne and Bull, 
1999) and erratic questioning should be avoided (Tumey et al., 1976)
(n) listening skills should be practised (Hayes, 2002)
(o) the interviewer should use appropriate gestures (Kendon, 1989) and eye contact 
(Kendon, 1967)
(p) the interviewee’s memory can be helped by
(1) recollecting the practices and the job generally
(2) considering any unique features
(3) remembering personal attributes that made the claimant compatible with the 
work
(4) considering the pain suffered
(5) considering the effect the accident/injury has had on the claimant
(6) considering the emotional state
(q) the interview be conducted at a time of day of the claimants choice 
(r) the claimant is not tired or hungry.
7.0 CONTRIBUTION TO RESEARCH
This research addresses, in an interdisciplinary manner, an area that has not been 
researched before.
The legal literature review identified the issues that must be considered in the 
information gathering process and highlights the importance of these issues. These 
legal concepts, that have to be considered, are presented in a manner that is logical 
and user friendly. This is an area that has not been researched before specifically 
from the aspect of information gathering for civil actions in manual handling cases. 
This section will be of assistance to practitioners in personal injury litigation and is
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regarded as a significant contribution to forensic ergonomics by reviewers (See book 
chapter Appendix 17).
The questionnaire presented at the end of chapter 3 sets out in modular form the 
specific questions that need to be asked to elicit all the relevant information. This is 
the first such proforma questionnaire for this area of litigation and despite it still 
being at a developmental stage it can be of assistance in the conduct of interviews for 
manual handling injuries.
The synthesis of the literature on memory and bias was important for the process of 
eliciting information from a claimant. Such a literature review had not previously 
been conducted for investigating manual handling claims.
A finding in chapter 5 on Qualitative Research was that the four elements identified 
in the literature review as being central to the consideration of memory of events, (a) 
factors occurring before the event, (b) factors occurring during the encoding of the 
event, (c) processes occurring after the event, and (d) processes occurring during 
retrieval are also the important factors for a cohort group of manual handling back 
injured litigants retrieving details of the accident/injury from memory. This 
confirmation of the applicability of the memory literature is an important finding in 
this field of research.
Issues were identified in the chapter on Qualitative Research concerning retrieval that 
could bias information elicited from claimants. The issues identified have not 
previously been researched in manual handling litigation and reflect the memory 
literature. This helps the practitioner to understand the cognitive processes in the 
recall of information and to evaluate the existence of biases in each individual case.
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8.0 FUTURE RESEARCH
This study dealt with the design of the tool to elicit information for a claimant 
suffering from an industrial work related manual handling back injury and sets out 
the questions that need to be asked and guidance is given on the administration of the 
proforma questionnaire.
Further research in the development of this tool will involve a number of steps:
(1) A prototype must be developed using the guidance and the questionnaire.
(2) User trials involving the use of the prototype by ergonomists with claimants will 
have to be carried out and the usability of the prototype assessed and any 
necessary changes made.
(3)The reliability and validity of the prototype will also have to be considered. 
Reliability can be considered by different ergonomists administering the 
prototype to the same claimants. Assessing validity is more complex than 
assessing reliability (Kvale, 1996). This will involve issues of credibility and 
memory particularly. In these circumstances other sources of information 
including a site visit, archival data and photographic material should also be 
considered. The validity of the information collected will be assessed and 
adjudicated on finally by the Courts.
(4) Training for users of the tool will have to be designed and evaluated for 
effectiveness, efficiency and user satisfaction.
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CHAPTER 7
CONCLUSIONS
The court system, through which compensation is awarded, is adversarial in nature 
and all evidence presented is thoroughly tested. In manual handling cases the 
evidence on liability is collected by ergonomists and this evidence must be capable of 
withstanding such testing.
The operational problem is that currently there is no systematic protocol for gathering 
the necessary information for use in a civil action. As a result reports could be biased 
from a number of sources resulting m serious problems in an adversarial system. 
Relevant information may also be omitted.
No tool exists at present for the systematic gathering of relevant information while 
minimising the biases. This research proved the need to gather information 
systematically due to inherent biases. The sources of bias identified were memory, 
suggestibility and the interviewing process.
This research produced a proforma questionnaire based on legal and ergonomic 
literature reviews which sets out the detailed questions that have to be asked.
Usability was assessed by users and stakeholders.
Guidance is produced on how to administer the questionnaire while minimising the 
biases. This guidance arises from a psychological literature review, the application of 
the questionnaire in factual interviews to claimants and memory research with 
claimants.
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This work is the first step in the development of a tool to solve the operational 
problem arising from the lack of any systematic approach to the gathering of the 
relevant information.
This study is the basis on which future work in the development of this tool can be 
grounded.
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APPENDICES
APPENDIX 1
Schedule 1
Schedule
Factors to which the employer must have regard 
and questions he must consider when making an 
assessment of manual handling operations
Regulation 4(1)(b)(1)
Column 1 Column 1
Factors Questions
1 1 he tasks
2 The loads
3 The working environment
Do they involve:
- holding or manipulating loads at
distance from trunk?
- unsatisfactory bodily movement or 
posture, especially:
- twisting the trunk?
- stooping?
- reaching upwards?
- excessive movement of loads, 
especially:
- excessive lifting or lowering 
distances?
- excessive carrying distances?
- excessive pushing or pulling of loads?
- risk of sudden movement of loads?
- frequent or prolonged physical effort?
- insufficient rest or recovery periods?
- a rate of work imposed by a process?
Are they:
- heavy?
- bulky or unwieldy?
- difficult to grasp?
- unstable, or with contents likely to 
shift?
- sharp, hot or otherwise potentially 
damaging?
Are there:
- space constraints preventing good 
posture?
- uneven, slippery or unstable floors?
- variations in level of floors or work 
surfaces?
- extremes of temperature or humidity?
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Schedule
4 Individual capability
5 Other factors
- conditions causing ventilation 
problems or gusts of wind?
- poor lighting conditions?
Does the job:
- require unusual strength, height, etc?
- create a hazard to those who might
reasonably be considered tu be 
prcMnsnt or to have a health problem?
- require special information or training 
for its safe performance?
Is movement or posture hindered by 
personal protective equipment or by 
clothing?
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APPENDIX 2
Manual handling risk assessment 
detailed assessm ent guidelines filter
Introduction
1 The Manual Handling Regulations set no specific requirements such as 
weight limits. Instead, they focus on the needs of the individual and set out a 
hierarchy of measures for safety during manual handling operations:
(a) avoid hazardous manual handling operations so far as is reasonably 
practicable;
(b) make a suitable and sufficient assessment of any hazardous manual 
handling operations that cannot be avoided; and
(c) reduce the risk of injury from those operations so far as is reasonably 
practicable.
Risk assessment filter
2 Where manual handling operations cannot be avoided, employers have a 
duty to make a suitable and sufficient assessment of the risks to health. This 
assessment must take into account the range of relevant factors listed in 
Schedule 1 to the Regulations. A detailed assessment of every manual 
handling operation, however, could be a major undertaking and might involve 
wasted effort. Many handling operations, for example lifting a tea cup, will 
involve negligible handling risk. To help identify situations where a more 
detailed risk assessment is necessary, HSE has developed a filter to screen out 
straightforward cases.
3 The filter is based on a set of numerical guidelines developed from data 
in published scientific literature and on practical experience of assessing risks 
from manual handling. They are pragmatic, tried and tested; they are not 
based on any precise scientific formulae. The intention is to set out an 
approximate boundary within which the load is unlikely to create a risk of 
injury sufficient to warrant a detailed assessment.
4 The application of the guidelines will provide a reasonable level of 
protection to around 95% of working men and women. However, the 
guidelines should not be regarded as safe weight limits for lifting. There is no 
threshold below which manual handling operations may be regarded as ‘safe’. 
Even operations lying within the boundary mapped out by the guidelines 
should be avoided or made less demanding wherever it is reasonably 
practicable to do so.
5 It is important to remember that the purpose of the guidelines is to avoid 
wasted time and effort. The use of the filter will only be worthwhile, therefore, 
where the relevance of the guideline figures can be determined quickly, say 
within 10 minutes. If it is not clear from the outset that this can be done, it is 
better to opt immediately for the more detailed risk assessment.
Guidelines for lifting and lowering
6 The guidelines for lifting and lowering operations assume that the load is 
easy to grasp with both hands and that the operation takes place in reasonable 
working conditions with the handler in a stable body position. They take into 
consideration the vertical and horizontal position of the hands as they move
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the load during the handling operation, as well as the height and reach of the 
individual handler. For example if a load is held at arm’s length or the hands 
pass above shoulder height, the capability to lift or lower is reduced 
significantly.
7 The basic guideline figures for identifying when manual lifting and 
lowering operations may not need a detailed assessment are set out in 
Figure 22. If the handler’s hands enter more than one of the box zones during 
the operation, the smallest weight figures apply. It is important to remember, 
however, that the transition from one box zone to another is not abrupt; an 
inteimediaTf figure may be chosen where the handler’s hands are close to a 
boundary. Where lifting or lowering with the hands beyond the box zones is 
unavoidable, a more detailed assessment should always be made.
S h ou ld er height 
Elbow  height
K nuckle height 
Mid low er leg  height
3k g
7k g
t  ^ 1 ^ 1 0kg 5kg
IB fc o k g  10kg
3k g 7kg \ V  10kg 5kg
S h o u ld er  height 
Elbow  h eigh t
K nuckle height 
Mid low er  leg  height
W om en M en
F igu re 22 Lifting and low ering
8 These basic guideline figures for lifting and lowering are for relatively 
infrequent operations - up to approximately 30 operations per hour. The 
guideline figures will have to be reduced if the operation is repeated more 
often. As a rough guide, the figures should be reduce by 30% where the 
operation is repeated once or twice per minute, by 50% where the operation is 
repeated around five to eight times per minute and by 80% where the 
operation is repeated more than about 12 times per minute.
9 Even if the above conditions are satisfied, a more detailed risk assessment 
should be made where;
(a) the worker does not control the pace of work;
(b) pauses for rest are inadequate or there is no change of activity which 
provides an opportunity to use different muscles;
(c) the handler must support the load for any length of time.
Guidelines for carrying
10 Similar guideline figures apply to carrying operations where the load is 
held against the body and is carried no further than about 10 m without 
resting. If the load is carried over a longer distance without resting or the 
hands are below knuckle height then a more detailed risk assessment should be 
made.
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11 Where the load can be carried securely on the shoulder without first 
having to be lifted (as for example when unloading sacks from a lorry) the 
guideline figures can be applied to carrying distances in excess of 10 m.
Guidelines for pushing and pulling
12 For pushing and pulling operations (whether the load is slid, rolled or 
supported on wheels) the guideline figures assume the force is applied with the 
hands between knuckle and shoulder height. The guideline figure for starting 
or stopping the load is a force of about 25 kg (ie about 250 Newtons) for men 
and about 16 kg fie about 160 Newtons) for women. The guideline figure for 
keeping the load in motion is a force of about 10 kg (ie about 100 Newtons) 
for men and about 7 kg (ie about 70 Newtons) for women.
13 There is no specific limit to the distance over which the load is pushed or 
pulled provided there are adequate opportunities for rest or recovery.
Guidelines for handling while seated
14 The basic guideline figure for handling operations carried out while 
seated, shown in Figure 23, is 5 kg for men and 3 kg for women. These 
guidelines only apply when the hands are within the box zone indicated. If 
handling beyond the box zone is unavoidable, a more detailed assessment 
should be made.
\f
W o m en  M en
F igu re 23 H andling while sealed
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APPENDIX 3 A N N E X K
R E FE R E N C E  FACTORS 
(Article J (2). Article 4 (a) and (bj and Article 6 (2lj
1. C haracteristics of the load
The m anual handling of a load may present a risk particularly of back injury if it is:
— too heavy or too large,
— un'-vieldy or difficult to grasp,
—  unstabic  or has corcscafS likely tc; sKift,
  positioned in a m anner requiring it to be held o r  m anipulated at a distance from  the tru n k , or with a
bending  or twisting of the tru n k ,
— likely, because o f irs contours a n d /o r  consistency , to result in injury to w orkers, p a rticu la rly  in the  event of 
a collision.
2. Physical effort required <•
A physical effort m ay present a risk particu larly  of back injury if it is:
— too  strenuous,
— only  achieved by a tw isting m ovem ent o f the tru n k ,
— likely to result in a sudden m ovem ent o f  the  lo a d ,
— m ade with the body in an unstable p o stu re .
J . C haracteristics of the w orking environm ent
The characteristics o f the w ork env ironm ent m ay increase a risk particularly  of back  in ju ry  if:
—  there  is not enough room , in particu la r vertically , to carry out the activity,
—  the  floor is uneven, thus p resenting  trip p in g  hazards, or is slippery in re la tio n  to th e  w orker’s 
fo o tw ear,
— the  place of w ork or the w orking  env ironm en t p revents the handling of loads at a safe he ig h t o r  with good 
postu re  by the w orker,
—  th ere  are variations in the level o f the floor o r th e  w orking surface, requ iring  the lo ad  to  b e  m anipulated on 
d ifferent levels,
—  th e  floor or foot rest is unstable ,
— th e  tem perature, hum idity o r ventila tion  is unsuitable.
4. R equirem ents of the activity
T h e  activity may present a risk particu larly  of back injury if it entails one o r m o re  of the following 
requirem ents:
— over-frequent or over-prolonged physical e ffo rt involving in p articu lar the sp ine ,
— an insufficient bodily rest o r recovery p e rio d ,
— excessive lifting, low ering or carry ing  d istances,
— a rate  of w ork im posed by a process w hich  can n o t be altered by the w orker. ______
A N N E X  II C)
IN D IV ID U A L RISK FACTORS 
(Articles J and 6 (2))
The w orker may be at risk if he/she:
-  <s physically unsuited to carry out the task in question ,
-  is wearing unsuitable clothing, footw ear or o ther personal effects,
-  does not have adequate or appropriate know ledge or training.
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I --------------  „ , r i n i n  L r i n r ,  l i t r c d  in A n n e x c s  I and
APPENDIX 4
INFORMATION LEAFLET
My name is Vincent Kelly and I am studying for a doctorate at the University of 
Surrey. I would like to invite you to participate in this study which involves the 
development of an information gathering tool for use in civil litigation involving a 
work related manual handling injury. Those willing to take part in this study being 
interviewed about that part of the study that relates to their specific experience either 
as lawyers, ergonomists or litigants.
The information sought will relate to the usability of the tool in relation to its 
effectiveness, efficiency and user satisfaction. Views will also be canvassed on 
recommendations for improvement and any comments on aspects of interest to the 
interviewee.
Those willing to take part in this study will be interviewed about the contents, 
structure and administration of a pro-forma questionnaire which covers the 
information that has to be gathered in a civil action for a back injury.
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APPENDIX 5 
CONSENT FORM
I the undersigned voluntarily agree to participate in the study of the development of 
an information gathering tool for litigation involving a work related back injury. I 
have read and understood the information sheet provided. I have been given a full 
explanation by the investigator of the nature and purpose of this study and of what I 
will be expected to do. I have been given the opportunity to ask questions on all 
aspects of the study and have understood the information given consequently. I 
understand that I am free to withdraw from the study at any time without needing to 
justify my decision and without prejudice.
I understand that all personal data relating to volunteers is held in the strictest 
confidence, and in accordance with the Data Protection Act (1998). I agree that I will 
not seek to restrict the use of the results of the study on the understanding that my 
anonymity is preserved.
I confirm that I have read and understand the above and freely consent to participate 
in this study.
NAME:
SIGNATURE:
DATE:
NAME OF WITNESS:
SIGNATURE OF WITNESS: DATE:
SIGNATURE OF RESEARCHER: DATE:
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APPENDIX 6
LEGAL INTERVIEW GUIDE
1. Introduction, objective of study, environment of use and objective of interview, 
information leaflet and signing consent form
2. Effectiveness
3. Efficiency
4. User satisfaction
5. Comments
6. Closing
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APPENDIX 7 
PROFORMA QUESTIONNAIRE
APPENDIX 8
AGENDA FOR FOCUS GROUP
1. Introduction
2. Overview of thesis, importance of focus group and thank everybody
3. Consent form explained, get signed, switch on recorder
4. Ask how participants do interviewing themselves, what structures or proformas 
they use and any other systems they are familiar with
5. Evaluation of tool
(a) Effectiveness
(b) Efficiency
(c) Satisfaction
Read all the definitions out verbatim
6. Ask about bias, particularly in relation to information and accuracy, how it can be 
dealt with and what influences it
7. Interference by others talking to claimant before the ergonomist
8. Summary.
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APPENDIX 9 
FOCUS GROUP TRANSCRIPT
1. Vincent; Everybody got the letter but what I was hoping to do was, if we’d start with 
a kind of, in a general way and enquire as to what people do themselves or how they 
would approach gathering information with specific reference to a back injury 
resulting from a manual handling accident at work and we’ll move on from that to 
any other systems. Maybe somebody knows something about an American system or 
something. Can I start with you A.
2. A: Yes sure. What I’ll very briefly do is talk through a proforma that you may have 
seen and indeed that B and I and others have used for quite a while. But if I just set it 
in context, I probably deal with a relatively small number of cases a year on the back 
pain and manual handling front, in terms of numbers probably no more than two or 
three. I just do that deliberately because it tends to screw up diaries otherwise.
3. V: But I take it over time everybody has been at this for over ten years.
4. A: Oh yea, yea and I’ve probably been doing that for the best part of fifteen, might 
even be twenty years, I can’t remember when my first case was. Just very briefly, 
where ever there is initial phone call or correspondence about it I would normally 
send out a list of things I require which I wont go through the details of but it starts 
with a clear set of pleadings, goes through accident reports, clear description of 
events, actions events, through medical reports, through evidence on the extent to 
which various policies were managed and put into practice, right the way down to 
task analysis, right the way down to were appropriate experts consulted at the time. 
I’m more than happy to present that into the grid.
5. V: Thank you.
6. A: I suppose the first thing I would say is in going through that list quite often what I 
get back is less than half of the information I try to highlight there. So for example, 
where one asks for a clear chronology of events its very rare, or it used to be very rare 
that that would be presented, its more common now that it will be presented. So
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really quite variable but I would argue that that’s probably a minimum that you really 
need to do a proper report and response. Against that I have to say the move 
nowadays is as long as you can do that in a day that’s fine, if it takes you two days 
you wont get the job because someone else will agree to do it for half the time. And 
so its as much now a question of ‘well if you really want it’ because its interesting 
then you will accept doing it for probably less than the market rate and you may or 
may not have some or all of that information. So I think that would be my opening 
remark.
7. V: B, you are a user of this.
8. B: I think just to put the historical context. I probably started undertaking these 
litigation reports fourteen or fifteen years ago. Very quickly I decided to focus on 
upper limb disorders rather than back, but I did do a few back cases and I probably 
haven’t done any cases what so ever in the last five years, so my memory is going to 
be stretched a little bit. But I think also because there has been a lot important legal 
reforms since then the actual nature of the report is perhaps somewhat different now 
to that which I wrote when I was writing them. A’s list there which I think is 
something which both A and I think D at the time had an input to is probably about 
right for the kind of information that you would wish to have available. But I would 
say that by the time I stopped writing them I had changed my strategy significantly to 
this for a number of reasons. One was that I felt I was collecting a huge amount of 
information most of which was of very little use actually in the context of a court of 
law and that was backed up when I used to hear judges say how this was a typical 
ergonomics report over sixty pages long and went on and on about everything and 
none of it was actually used for the court. That’s the kind of attitude you expect from 
some judges, but I think that my feeling was that unless the information was very 
sharp, very focused that it was not a lot of use. So what I tended to do by the end was 
have a very short hst of risk factors in my head and a few key criteria which needed 
to be met and that was the kind of data I used for the kind of data I was looking for.
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9. V; OK, and the reason for that B was then that lawyers are minimalist people
10. B: Lawyers are minimalist people. I’ll have to think about that one.
11. B: 1 think that 1 was trying to play to my strength and that my strength as an expert 
was probably as much to do with my epidemiological background as it was to do with 
my ergonomics background so what I did was 1 basically just took the information 
which 1 could link directly to epidemiological studies which show there to be an 
increase in risk.
12. V: And they looked at it from a legal point of view?
13. B: Who did?
14. V: The lawyers.
15. B: The lawyers did.
16. V: They all want the minimum to fit with the legal requirements and that’s why you 
cut back eventually to
17. B: That’s your thinking not necessarily mine. I’d need to reflect on that.
18. V: No, 1 was wondering because when you said that you reduced it to a number of 
risk factors then.
19. B; Yea, that was because the format that 1 used to use for writing reports was 
formatic, if there is such a word, was that 1 would have my epidemiological risk 
factors with the evidence for that and if 1 couldn’t actually put them all to that matrix 
the information 1 had there then 1 didn’t think the case was hkely to be a real runner.
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20.V:C.
21. C: I do it slightly somewhat differently. I’ve been doing it since about 1992 and I 
won my band, I was taught originally by the late Steve Pheasant how to do this. I was 
a clinition so I tend to, I mean I’ve interviewed many, many patients in my life. I 
interview somewhat differently, for instance I’ve got a case I’m starting tomorrow. I 
always really start with the interview of the claimant and get as much information 
from them over about two hours, as I can, in fact I’ve brought some forms with me 
that you might want to see.
22. V: Great.
23. C: There’s one to do with back injury, one to do with upper limb industrial injury 
another one to with upper limb disorders -  keyboard. But those are the sort of things
I use. I think one of the most important things is to make the claimant feel at ease and 
one of the first things I do is tell them the role of the ergonomics expert ‘cause most 
people don’t know what ergonomics is and they say ‘oh yes I understand now’ and 
then they become very keen to tell you as much as possible ‘cause they see that here’s 
someone who actually understands what the work is all about, what they were doing 
and what the problems were. Information I really need and this is going to be so 
tomorrow morning actually for this case is certainly the medical report, if there is one, 
the GP records and the claimants statement, very important and then I usually go 
through it with them and any other relevant papers that they may have. It may be 
possible, if I’m doing a site visit I usually try and do this on the same day.
24. V: Before or after?
25. C: Which every way it falls. After is quite good. You really have got to get them on 
your side and get them to open up. Then I write the report after that. That usually 
takes about five or six hours.
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26. V: And its based, you use this as a kind of a format?
27. C: Well its based loosely on that and there is a lot more information. I’ve a pad and I 
write lots of other things as well but that’s just the shape of it.
28. V: You have hit on the core of my third section of the project, the psychology section, 
it seems to me that there are two fundamental issues, social psychology and cognitive 
psychology and you’ve hit on exactly where I’m going in the next section in the way 
your practice is exactly what’s turning out to be what should be done. D?
29. D: Well I suppose its good to hear, I personally am not doing it particularly 
differently to everybody else. Like A said that first list of things is what we’ve all 
had in Robens many years ago. And it would be an ideal list that you would send to 
the solicitor just try and get back as much of that as you could. Having got that back 
then it goes on to what C was talking about, you read whatever you’ve got, it 
obviously raises a number of questions you don’t quite understand, it doesn’t quite fit 
in, whether its the chronology or the biomechanics or whatever. And you take those 
along and you go through those with the claimant. But that does remind me when 
others were talking something that I think we need to clarify, I may be alone in this 
group here who actually does reports for both sides and I don’t know if that’s of help.
30. V: I wouldn’t be of that group, that’s a big advantage.
31. D: Its just that sometimes obviously when working with the defendant there’s a 
different way of working. You don’t always have access to anything of the claimant.
32. V: That is the one difference, you don’t have direct access to the plaintiff himself.
33. D: Sometimes you do. Sometimes they are very happy to talk to you so that you 
actually do get clarification of some of the issues. It isn’t written in stone, it might be 
legally, but it isn’t on site visit. Equally now of course as B was saying the
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introduction of the Wolfe report we’ve now got a lot more of the single joint expert so 
in those situations the sort of information we’re looking for is not different but of 
course you’re getting it from both parties now which comphcates from our point of 
view, complicates and extends, the sort of job you have to do and certainly when the 
on the site visit or at the interviews take a lot longer, when you do the interviews its 
very much a case of how it falls on the day and whose available when, but equally as 
C was saying afterwards is quite good and before is quite good as well as, I think you 
implied, because you then have a better understanding of what the work activity is 
and you know what you’re trying to look at or look for when you’re doing the 
inspection. So the upshot of all this is that whilst we can have checklists and I again 
- have got another one here which is based on the material we were talking about, again 
I’ve put that in the form. Although we have checklists it very much is a case of 
adapting to the circumstances you get when you arrive with your people on the scene 
or whatever and having. I’ve never used a Dictaphone on site because people don’t 
usually like that, but having a note pad handy to write down as fast as you can as well 
as having a checklist because so much comes out of the woodwork that you weren’t 
expecting.
34. V; Can I just stop every body there just for safety to know that we’re getting 
everything ok. Were you going to say something else D sorry?
35. D: No, I’m more than happy.
36. V: You were saying there in terms of the Wolfe report, what difference has it made to 
the actual information that’s being gathered?
37. SECOND SIDE
38. V; You were saying about the differences that Wolfe had made, no but in terms of the 
information but not in the presentation.
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39. D: I think we could go on for hours on this. Particularly what I feel is that its not 
helped in many ways because now instead of you getting fairly open production of 
information to you from which ever side you’re working with you now get a 
somewhat restricted amount of information from both sides. Neither is quite happy to 
open up their hearts and let you see all, as a joint expert and you find you’re an 
outsider not really able, ‘cause you don’t feel comfortable that you’re getting quite 
the right story because you’re not able to get to the bottom of it. ,
40. V: Because everybody has an agenda I presume.
41. D: They know that you’ll be presenting this.
42. A: If I could just reinforce that. I’ve done a number of joint expert ones and exactly 
that comes over where you don’t feel you have that 100% support of either side 
whereas if you’re single, just the one side or the other you tend to get it. The other 
thing I find is that because you’re not getting all the information you’re having to 
build in a number of assumptions which you then state will have to be a matter for 
evidence to prove a trial and it’s the only way you can get around it. You could sort 
of hint which way you think it is but you haven’t got the information to be either one 
or the other and therefore your conclusions tend to be tempered by lack of quality 
data.
43. V: Is there anybody familiar with any other system apart from what is being 
discussed, any system in the states or anything like that, I personally have no 
experience of it, no?
44. We’ll move on so and we’ll have a look at the content of the proforma questionnaire 
that we have there, just generally.
45. C: Is this the way you’re intending to, this is your thought at the moment, and having 
it in this order. I mean are you going to sit the claimant down and say now I’m going 
to ask you aU these questions, is that your intention?
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46. V: I don’t intend to let them see ten pages, the intention, what I have in that is what I 
hoped was all the information that would be needed and the order it’s in, if it’s in the 
proper order. What I had started with was the individual and taken the individual 
factors before he starts to use selection, when you get him into the job you train him, 
when he’s on the job the next step is you supervise him, while he’s on the job in case 
the work has damaged him -  health surveillance and the next issue is complaints or 
consultation in that order.
47. C: Could I just say that you’re really looking, really it’s the stuff of two reports here 
you see. When I read it I thought, a lot of this is what you would ask the defendants 
and you wouldn’t ask the claimant these sort of questions. The things that really 
affect the claimant are I think pages 12 and 13 which are about what happened to him. 
He can’t really know all this stuff about, he won’t even be able to tell you his weight 
and build probably and things like that and he might tell you if he’s had previous back 
injury but there’s a lot of stuff here that I think would be the sort of questions of a 
proforma to the other side, the defendant.
48. V: Yea, there’s, every section should have the first question as a kind of a yes or no 
question and if that is answered no then obviously the rest becomes irrelevant. That’s 
the first thing about that, the second thing is there are sections, say, risk assessment 
the plaintiff isn’t going to have an idea.
49. C: Course he isn’t going to know.
50. V: And if his answer to the first question is I know nothing, end of story. You know, 
that is what I have to, it’s written in that form so that the first question is a yes or no 
question and it abohshes the rest. The reason I have put in all those items is that they 
arise from the legal requirements, it may well be that it’s on discovery that you get the 
information. Say for example risk assessment or in D’s iustance as a joint expert that 
you can ask the defendants.
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51. C: Yes, but you see the supervision for instance, yes 1 quite see this, if you look at 
that page 5, “was there on the job supervision?” well he would know that but he 
wouldn’t know if the supervisor was competent or not and so that’s the sort of thing 
that 1 think you should ask the, should be a different form and the should be the one 
for the defendants. It seems to me you need two forms here, you need one for the 
defendant and one for the claimant. You can’t use one for both.
52. V: But if you’re for, this could be broken up into two forms, if you’re a joint expert.
53. C: Yes of course.
54. V: But we’re taking it that you’re, this was written on the basis that you had access to 
the claimant, that’s the way it was written. If you’re back is to the wall the best you 
have is dealing with the plaintiff and that’s written on that basis. If you are a joint 
expert you have access to both sides and you can still use this and what one fails to 
answer the other can answer and fill in the blanks. But if you’re dealing with a 
plaintiff you’re not going to find out anything about...
55. C: ... .the supervisors job.
56. V: No, or you’re not going to find out anything about health surveillance or anything 
about risk assessment. I accept completely that.
57. C: Would you leave out those questions then if were dealing with a claimant?
58. V: Once the plaintiffs answer in the first question is known.
59. C: Yea I can understand that.
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60. V; That’s the way it’s written, I would hope, if you look at the first question of every 
section, take the previous section, section 3, it’s a bald question “Did he get any 
instruction or training?”, that’s a yes or no answer and that’s the cut off point.
61-C: I see. Well supposing he says yes then.
62. V: Then you follow on to know what instruction he got.
63. C: Yea, I see. Yes I understand that now.
64. V: Oh I accept your point completely
65. D: It’s an important point too.
66. B: Can I just clarify something too, it may have been the way that I used to approach 
these cases which is slightly different. But is the aim of this data collection exercise
to establish whether on the balance of probabilities the injury was work related or is it
an attempt to collect information which may be appropriate to all aspects of the case.
67. V: No, it’s yes to the second and no to the first. It is an information gathering tool. 
The decision as to what’s on the balance of probabilities is work related is made by a 
court who decide yes or no, all an expert can give is an opinion and what the object 
here is to gather data as much as possible that fills in the background to the various 
legal requirements that showed up in the legal literature search. It’s a data gathering 
tool, decisions are made in court by judges or lawyers in terms of settlements.
68. D: Are you saying here that to comply with legal duty doesn’t automatically render 
the defendant liable in terms of it being a work related injury?
69. V; Absolutely not, but I have taken Steven Phesants bit on injured related to the job, 
fore-seeability and reasonably practicability to avoid it. I’ve dealt with that in the
362
earlier section, in the legal section but this section that we’re dealing with here is the 
actual information that is needed to decide on those issues.
70. B: Yea I don’t deny that it’s useful information, that is necessary information to 
gather but failure or breach of statutory duty just because they are giving answers 
which indicate that there has been a breach doesn’t mean that it’s a, they are going to 
be liable for what ever the injury is just
71. V: No, no, I dealt with that in the earlier section. I took that out of the 1991 
ergonomics work and had that piece, that is the nugget, of all the law books I read the 
Pheasant book puts the whole thing in four lines. No, no, I accept completely what 
you say.
72. D: I think that’s about to change
73. B: But that’s the way it is at the moment.
74. V: The common law principles haven’t changed, yea in 1991, but its exactly the 
whole core. No this B is an information gathering tool to provide the information on 
which somebody whose responsibility it is to decide can decide. Experts don’t decide 
cases they give evidence.
75. B: Yea, I accept that. I suppose that things that relate to playing a very sort of tight 
and short report game.
76. V: Yea
77. D: Unless I was sure the thing I was commenting about I could back up with evidence 
of that was important in the context of work relatedness, that’s the nub of it?
78. V: Yea
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79. B: So the page on supervision, but correct me if I’m wrong because I don’t know the 
back literature as well as well as I know the work related upper limb disorder 
literature, but I can’t think of any studies where being in the environment where the 
supervision wasn’t where it should be, was shown to have increased the risk of having 
muscular disorders.
80. V: Absolutely.
81. D: So I question whether or not there is social support but that’s not the same as 
supervision, so I would say in my report that I would be very wary about including 
anything about this, because I couldn’t see how it wouldn’t be challenged.
82. V: Yea, I can see exactly where you are coming from, as a professor with a wagon 
load of knowledge in your own area but this tool is being used in a legal setting. Now 
whether we, forget supervision, take training, there’s a bag of stuff out there that’ll 
tell you that training doesn’t reduce accidents or any thing else. It doesn’t matter an 
iota in this instance whether it does or it doesn’t it’s a legal requirement, period.
That’s the way I have to approach it, the reality is from this point of view, we’re 
dealing with an inter-disciplinary effort here. You’ve a legal section, you’ve the 
ergonomics section and then you’ve the psychology. The fact that there may not be a 
scientific basis for the effectiveness or non-effectiveness of training or alternatively 
supervision, that’s another issue altogether. In the legal field there’s a statutory 
requirement to provide training and supervision and it doesn’t matter whether it is 
effective or not. That’s why its written that way.
83. A: To me you’ve hit the nail on the head and that is the issues of balance of 
probability versus a 95% confidence that there is a link between x and y and that’s 
why I always describe it as a game. You’ve already alluded to that because I think if 
we were all in the witness box having to operate the higher level of evidence our
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reports would be incredibly short, probably shorter than the ones at the moment. That 
may well be the case but the court operates on a different, much lower level of proof.
S4.2 ^  TAPE
85. V: Having said that in taking into account the legal background and the legal arena in 
which it is intended to use this tool do you think that the information asked for there 
or the questions there are, Fm looking now from the point of view of usability, is it 
effective, by effective I mean delivers the goods, effectiveness is defined as “the 
accuracy and completeness with which users achieve specified goals”. In a legal 
setting do you think that the questions asked here cover what needed to be covered?
86. A: I think the answer is probably yes, but I would also say then that I might prioritise 
what’s here and say there is greater weight perhaps in some areas than in others which 
perhaps is getting closer to what B started with by saying there is a reasonable 
evidence base for some of these more so than some of the others, in which case one 
might be focusing on, for example, the risk assessment type of structure because we 
believe from the evidence available to us that there is sort of further islands “islands 
amidst a sea of sharks”, little pockets where there was reasonable evidence. And an 
example there might well be on the risk assessment side. For some of the others, the 
weighting one would give might be far less than in other areas.
87. C: Coming back to the actual time of sitting with the claimant or whatever, if you sit 
with the claimant, I don’t know. But asking these questions, I mean you said quite 
clearly if they say no to the first one then you forget the whole sheet. Supposing they 
say yes to instruction and training for instance, are you going to call a halt when you 
come to a question they cant answer like for instance...
88. V: No, no, the only question that causes a halt is the first question.
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89. C: There’s an awful lot here is what I’m really saying, far, far more than I would ever 
ask anyone.
90. V: I appreciate that but we take in administration, we’re coming to the administration 
of this, lets take it first the effectiveness of it. Do you think that there’s enough there 
to cover what’s required?
91. C: I would say there’s masses.
92. V: I know C what your getting at because the next issue we have to deal with deals
with your issue. What do you think D?
93. D: I think as a check list its useful, it probably is all there. What happens in reality is
that this would probably be far too methodistic.
94. V: But from the point of view of information?
95. D: From the point of view of information, without using it in the raw or in a new 
situation, I can’t say but I am sure there are going to be things which it probably 
doesn’t pick up on. I can’t off the top of my head come up with any, but I think that’s 
inevitable but it appears to be comprehensive.
96.V:B?
97. B: I think there are bits missing.
98. V: Like?
99. B: Whether or not they’re fatal I don’t know to be fair because I’ve been around
quite a lot of data. But it seems to me that it focuses on manual handling and its 
about civil injury for back injury.
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100. V: No, its manual handling.
101. B: Right but what happens if I have hurt my back lifting up a box of photocopying 
paper, to what extent does it reflect the 99% of time I spend in the office not 
picking up boxes of photocopying paper?
102. V: Repeat that now. I’m not quite with you.
103. B: There are a number of risk factors for back injury, this questionnaire primarily 
focuses on manual handling, what happens if I’m an office worker who injures 
my back picking up a box of photocopying paper, this questionnaire doesn’t seem 
to spend very much time, this proforma very much time, considering what other 
risk factors I might have been exposed to during the other 99% of my day, i.e. 
perhaps sitting in an inappropriate desk or an inappropriate environment and that 
could happen in lots of different environments.
104. V: Yea, the answer to your question is, it focuses completely on the manual 
handling and in terms of the suitability of the person for that resulting fi-om what 
other things they did all day, is that what you’re getting at?
105. B: This is a questionnaire, this is a proforma that I understand it’s prime function 
is to assess the relationship between someone’s injury that they present with and 
work place issues whether it be causation or suitability or duties under what ever 
the appropriate health and safety act is. But because it only focuses essentially on 
one type of risk activity i.e. manual handling it may be turning a blind eye to other 
types of activity which can increase the risk which might be for example sitting 
for a prolonged period of time or working in an awkward posture for long periods 
of time without manual handling but working in an awkward posture for long 
periods of time. But iff work in a production line too low for me all day doing up
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little components and then have to go to the warehouse to pick up something, its 
not taking account of the fact that the seven and a half hours spent standing.
106. V: That’s risk assessment.
107. B: But shouldn’t that be in here in some form.
108. V: But risk assessment is in there, isn’t it. Not risk assessment, health 
surveillance, sorry B, that’s the effect the job has on the person. If you think of what 
we discussed with C earlier, what I’ve tried to do here is different to others, how is 
the job affecting somebody. If you have a back injury, the primary focus of the law 
will be on the causation of the back injury, now one of the things is that they can’t ask 
somebody to do something that is likely to injure them provided of course that’s the 
foreseeable outcome.
109. B: I might argue that if I’d been asked to go to the warehouse and pick up a box of 
something at the beginning of the day it would have a different likely impact on me to 
if I was asked to pick up that same box at the end of the day having spent seven hours 
and fifty nine minutes standing over a production line. I’m not convinced looking at 
the health surveillance section that that is really picking up the individual risks, that’s 
really talking about what procedures are in place and organisation for surveillance 
and I feel that they should be there. I think it’s a very important section and I believe 
that it’s actually risk assessment, surveillance both for health outcomes and for 
systems and also for risk assessment, its very important. But I think the context of 
this proforma it might be sensible to have at least a page that deals with other risk 
factors present in the job. That is the plaintiffs job which are not necessarily manual 
handling.
110. V: What page are you on D?
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111. D: Eight, but it is only one question “Was there any change in rota or job 
variation?” I think that again could aU be about, it’s all under the context of manual 
handling.
112. V: Well, is there a subjective?
113. B: It’s not a big deal
114. V: No, no, it’s a valid point.
115. B: I think you need to probably expand the proforma to include other risk factors 
that might be present in the job, certainly in a slightly more high profile way than they 
are at the moment.
116. V: The only place that I can see anything that would answer your question, “is 
there any other mater related to the plaintiffs injury in this case that has not been 
covered and if he/she considers relevant or should be included, if so what?”
117. D: But instruction and training as well, a section that’s skipped.
118. V: But where’s the, what I’m looking...
119. B: The individual wouldn’t necessarily know that there are other work 
activities.....
120. V: Where is the description of the activity, what page is that on?
121. A: Page 8 ,1 can see the point that B is driving at.
122. V: Yea, I can see the point B is driving at too but what I’m trying to find out is 
why I missed it.
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123. A: Can I suggest why you might have missed it?
124. V: Yea.
125. A: Because within this you talk about injury and cumulative injury so that there’s 
two forms and I think the example B was talking about would be potentially 
cumulative links to prolonged sitting and of manual handling versus being vibrated 
and/or seated and/or lots of other things.
126. V; The only one I can see that might. I’m searching savagely B to find something 
to cover myself but
127. B: You don’t have to do that now
128. V: The point is made, absolutely and I hadn’t thought of it. What I had done I had 
obviously focused on the legal requirements and kept my focus on those and I had, to 
put it bluntly, missed the holistic approach.
129. B:............. the guidance of manual handling at work, it leads you down that route
and I think that the problem for  .........
130. A: Again to reinforce it is very nice with in the personnel that you have the 
smoking issue which we know is a risk factor. Is it or isn’t it a risk factor, or a 
consequence. But that reinforces the issue about other risk factors and clearly within 
this you got natural postural stresses that clearly recognise whether or not it involves 
manual handling and that’s the way that issue is dealt with and one could easily 
include other risk factors.
131. C: What about if someone’s been injured and the firm takes no notice and says get 
back to work which I’ve found in many cases, in other words they’re not doing
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anything about it, they’re not taking any notice. They might write it in the accident 
book but I’ve got a case at the moment where someone was in a brick kiln and he hurt 
his back and he was told to go back to work, I mean it just got worse. And that 
happens quite often. Supervisors are understanding, its not their fault.
132. V: If you look at consultation and complaints page 7 you can see there, when I say
complaints now -  if you approach the supervisor and get no satisfaction.
133. C: made by the plaintiff, were these complaints recorded investigated and acted 
upon.
134. V: That’s the point.
135. C: Yes but I think that’s very important.
136. V: Shiela, every question I think is important and I regret that I missed one.
137. C: Equally important is the return to work as well, the graduated return to work, 
you know when they do return to work, they may be off for a period with a back 
injury, if they’re not
138. Second Side
139. V; Lets move on and our next issue is efficiency, which is the one C you were 
coming to and the definition of that is “efficiency is measured by relating the level of 
effectiveness achieved to the resources used”. Now primarily on the basis of what 
you said C that could be time and the boredom factor.
140. C: The boredom factor?
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141. V; You know, that you’d put the plaintiff off, that the thing is so big, do you 
think, what do you think about the effectiveness of this and how could it be improved 
upon?
142. C: Are we talking about the person being off work?
143. V: No, no, no, this proforma questionnaire, how efficient do you think it is in 
gathering the information, is it too longwinded -  about the questionnaire?
144. C; Oh I see. We’re not going back to my previous comment.
145. V: No, I’m looking at the usability from the point of view of effectiveness, 
efficiency and then satisfaction.
146. D: Define efficiency again Vincent in general terms
147. V: The definition of efficiency is “it is measured by relating the level of 
effectiveness achieved to the resources used”. Now I presume temporal resources 
would be the primary ones in a work situation.
148. C: I mentioned earlier that I thought pages 12 and 13 were Task and the Load 
were important. I believe they should be at the beginning. I think they are more 
important to getting the information from the claimant because he/she is very 
concerned for a manual handling operative therefore they are not going to be that 
bright, you can’t expect them to be academic and so they are going to be very 
concerned with what happens at the sharp end, you know, the actual working surface, 
me and the task. And I feel that those two pages are about the task and from his point 
of view, it’s going to be quite subjective for him. The rest of it is much more the sort 
of information that would be helpful under given circumstances to the person who is 
writing the report and that’s why I said to you earlier that I think you’ve got the stuff 
of two proformas. And so I would go for those iff was using this, I would go for
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pages 12 and 13 to start with and then I would perhaps choose what I would take from 
that afterwards.
149. V : Can I take it from what you say that it’s the stuff of two proformas, that you 
think it does cover what needs to be covered and reasonably efficiently?
150. C: Yes, I think if you were going to be speaking to the defendant there’s plenty 
there.
151. V: If you were in D’s or A’s position as you describe, as a joint expert do you 
think its adequate.
152. C: Yes as a single joint expert I think you could, what I would do if I was a single 
joint expert is I would extract what I want for the two particular sides.
153. V: I appreciate that, but you wouldn’t condemn it on the basis of being inefficient.
154. C: No, I wouldn’t call it inefficient, I would say that you’ve got lots of
information there that you could “cherry pick” .
155. V: Oh absolutely, yea. Now the brunt, yes D.
156. D: The questions are there and I think they are useful as a template or checklist. I
think probably not too differently from what C just said, you need to find out from the 
individual what evidence they provide you to help you identify what they were doing 
and so forth. In doing that you have, as came up earlier, a set of issues in your head 
anyway and you’re following with them, take them step by step through this, I don’t 
think it is very efficient because it takes you one question to the next. It might take 
you away from a line of discussion with the claimant that could be useful so you tend 
to follow that line of discussion and it might be dealing with consultation, it might be 
dealing with the load, it might be dealing with whatever. But when you’ve perhaps
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finished that discussion you could then use this very helpfiilly I think to check that 
you have covered all the issues contained here that are relevant to the case you’re 
dealing with.
157. V: But, but, D, what you are saying there is more part three of the pHD, you’re 
dealing with the application of it, the administration of it, the social psychology. But 
dealing just with the
158. D: The definition you gave of efficiency, you need also to, perhaps then, attach to 
that definition in what format you are using this.
159. V: At the stage we’re at of the, this is stage two, the first section was the legal
section, this is the ergonomics section, to agree or to hopefully confirm that the
contents of this are get to the point are reasonably efficient. Its apphcation D, the 
administration is the third section.
160. D: What I’m saying is I don’t know if you can separate those two because I don’t 
think it is efficient to getting the information m the sense of it would be counter 
productive in some areas. But going through this, its got the questions in there but in 
going through it, in the way that it is, I think it might be counter productive and not 
efficient.
161. V; Yea, lets take it this way because I’m coming at it differently to you. Do you 
think that the information I’m looking for could be asked with less questions?
162. D: Each case would determine that, clearly not all of these would be relevant.
163. V: Absolutely not, yea.
164. D: So the answer to that question would have to be yes it could be done with less 
questions because not all would be relevant to every case.
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165. V: How could it be trimmed back so, don’t mind the administration of it at the 
moment, what’s superfluous?
166. D: I can’t identify, but it would depend on the case. You might have, as you 
already indicated with you first question being a yes or no, you might have some 
structure within each section which I think is sort of where we’re onto . OK the first 
question is a yes so we go to question 2 but perhaps we have this sort of dichotomous 
way of following it down, if you get a yes or no then perhaps it leads you into other 
areas with different questions. That way you could perhaps have a different 
questionnaire for different sequence of answers.
167. Y: Absolutely, but in the present circumstances we have one questionnaire and -  
forget its administration that’s part three -  but in terms of does
168. D: You were asking how it could be changed to improve its efficiency.
169. V: But what you’d be producing then Jfrom what you’re say is a questionnaire for 
each individual situation.
170. D: Not necessarily you would have a questionnaire which lead you off in certain 
directions still with a set of questions relating to each of those roots, some of which 
might cross over some of which wouldn’t, but it wouldn’t be a separate questionnaire 
for each one but you would use it, you would follow the route through that 
questionnaire as determined by that situation. But you would still have the same 
questionnaire perhaps.
171. V : What would be different about it to that one?
172. D: I have colour coded ones with cross reference off the top of my head, yea.
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173. V: Because you’ve lost me.
174. C: I think what B was saying earlier about keeping it short is very important too 
because you’ve got to realise that your report will end up with a barrister and 
barristers I know, I’ve heard this from various barristers, you could do everything, 
like you could be a brain surgeon when you’ve just read a report for five minutes but 
five minutes later you’ve forgotten it ah. You know, they have to keep the stuff in 
their heads for the period of time they need it, but they’re not experts and therefore 
they don’t want too much information.
175. V: They’re minimalists.
176. C: Yea, absolutely. It’s terribly important that you don’t flood them with too 
much.
177. V: Oh I appreciate that, but what I’m trying to get at is, the content of this 
questionnaire, D’s point I think, if I’ve picked it up haff right relates to how you 
administer the questionnaire and deal with each situation as you find it, you know 
that’s part three that’s the psychology. But all I’m trying to get at in this is the, what 
I’m trying to ask are there too many questions here to cover what situations?
178. B; Can I make a couple of comments here, probably based on my own experience 
but I’ve never thought of it in quite this context before. The list of questions, what I 
would say to anybody is what are you going to do with the answer, I presume you’ve 
asked the question because you want to do something with the answer. Now for some 
of those questions you would say well, that one I really want to know about, that one 
might be helpful or it might be helpful in a later setting. Could be improved on a little 
bit more to help maybe it’s just fiiel on the fire. My own experience with the upper 
limb disorder cases, I stress it isn’t those, has been that by and large the harder the 
data the more it was liked, now by hard data I don’t necessarily mean something with 
a number, but something where there was some object of verification, something that
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was pretty much accepted by all sides. And it maybe that to make the list that you 
have here more efficient that you might want to prioritise them into those which are 
‘must haves’ those that would be nice to have and those which are likely to be harder 
data and those which are likely to be softer data. That might be a way of ensuring 
that you used these questions, perhaps in the most efficient way, but I would go 
totally along ,with D’s point that actually where and how you ask questions, the 
contextual side is all important. And I know that’s not this section, but I would say 
that the quality of information you get would be totally dependant on that, which is 
the third phase. The same point D made, so we know where D’s coming from.
179. V: A.
180. A: I would agree with that. I’ll give you an illustration of the application. You’ve 
got an hour and a half after a site visit with somebody, you’ve got to listen to them 
talk through their version and try and lock that into your mental map and/or checklist 
to make sure the key issues are covered. Invariably things like “was there training or 
not? Was it adequate?”
181. V: Simple format
182. A: “Was a risk assessment carried out? What evidence is there for that? Was it 
carried out by a competent person?”. So I think there are some questions that you 
could prioritise out of this. There’s other information that could be valuable at a 
subsequent point in time but it’s there at a lower level of importance in terms of 
report size. And of course if you have too many of them you will totally blind them 
from the trees, they wont be able to see the trees from all these other things floating 
around.
183. V: But can I take it, that the reality here is that the questions could be prioritised 
as important, less important and even less important, that’s everybody’s consensus 
and that would make it more efficient?
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184. A: Yea, we would agree with all that.
185. V: Five minute break, and then the last item, I was going to call it satisfaction in
the definition but really what I’m talking about is general recommendations about 
what we’ve talked about. What I was going to go onto then at another stage beyond 
that was the biasing effect that the interaction between the interviewer and 
interviewee might have, what ye had noticed. The third section I was going to ask 
you about was, did any of you find, you might be thinking about this while I’m 
talking, you’re here the accident is there, the first person who gets his hands on the 
plaintiff is the safety officers for the employer. He has his own hidden agenda, he 
puts one twist on it. The next person who gets his hands on the plamtiff is his 
solicitor who has a completely opposite agenda and the third person then is you and 
what that interference may have with the gathering of information.
186. D: And the other twenty persons that the person
187. V: Well the public is another part.
188. D: And the family
189. 3’^  TAPE
190. Jason: We’ll move onto the interviewer/interviewee interface and potential 
mismatches and the sort of bias in hand within that communication process and then 
Vincent will just finish off with a wrap up. OR Vincent?
191. V: Yea, we’ll start with satisfaction, but like I said what I’m really looking for is 
recommendations and the official definition of satisfaction is “satisfaction can be 
assessed by subjective or objective measures, satisfaction defines as freedom from
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discomfort and positive attitudes to the use of the product, it is a response of the users 
to interaction with the product”, weTl stop at that.
192. D: User as an enquirer or as the claimant?
193. V: As the enquirer, the administrator.
194. C: And the product being what?
195. V: Tool, in other words what I’m really concerned about any real defects,
complaints, recommendations, well primarily recommendations. Satisfaction, A?
196. A: OK, I think at the moment it’s a useful framework out of which I would 
probably prioritise and pick and I would be satisfied that those that I’d prioritised and 
picked and ignore those that I’d left out. Quite how that fits into your side. I’d find it 
a useful tool but I wouldn’t necessarily use it all depending on the context, in a 
nutshell.
197. V:OK,B?
198. B: I need some more time to think about it.
199. V: OK, C.
200. C: I think I’d go along with A, I think I’d find it a useful tool but I’d also realise 
what John was saying that certain questions can lead you off in other directions, that 
you may find, you may accept that they are very important at the moment that you’re 
led in other directions. I mean you may not be given everything in terms of papers in 
the initial stages.
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201. D: At this stage I’m not going to add much more to that. My own proforma that I 
use, I word within a similar way, in some situations I ask all questions in some 
sections and a few in another and as A was saying that’s how you could use this. 
Although there are so many that I think you would have to have, as we said earlier, to 
prioritise to start with so that you could see where the interest, if you like, if one could 
call it that, was, to make it then worth while going through to the others.
202. B: I think the first question is, is it an exhaustive set of factors that come out of 
current knowledge which would be appropriate to be asked. I don’t know if its 
exhaustive but we’ve spotted a few things that could be added to. So assuming that 
those things have been added, assuming that are all at least tied into some current 
knowledge base it can be properly supported(?). But I think in terms of providing the 
sort of an angle then that’s probably a good idea and I think to that end I would 
support it as being a tool you would want in your tool box. What I would urge you to 
do is to go through each of these items again and ask a question which I think in some 
cases has been addressed and others hasn’t. One is why am I asking this question and 
the second is have I really got the information that I want. And I say that because 
most of these questions you are dealing with a variable amount which you want to 
know three or four things, its how much of it, how often, for how long, it’s the 
classics I think each of these questions could do to be checked out in that way, to 
check that you really have got an exhaustive list and its very, very useful to have that. 
After that its down to I think the next section of Vincent’s thesis, which you know 
something about, which is really how this type of thing is used and the context in 
which its used in which as a cognitist is going to be all important anyway.
203. V: Thank you. The sources of inaccurate information as against bias generally, do 
people accept that the information can be biased, in what way, how can it be avoided? 
Who’ll kick off?
204. D: The information in response to the question?
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205. V: Yea, the information that you get and how it can be biased either by the 
enquirer or the interaction between the two, you accept that there is?
206. D: Incredible opportunity for bias, where do you start. The individual has a 
misunderstanding of their rights, the possible causes, the possible contributions at 
work they may or may not have made. They therefore emphasise certain aspects, 
what understanding that they may have, in truth little relevance, and they may sit on 
you and make you keep coming back to the point and you in turn want more?. Your 
own biases, one hopes one is being fairly objective and independent but if you’re 
doing the interviews after having seen the work situation I guess its inevitable that 
there are aspects of the site inspection that you then, hopefully that they don’t clash 
with, but they do colour your view but you have to moderate those views by 
recognising that what you saw was a snap shot probably and that it may not be the 
same everyday of every week but you have whatever bias that may have created I 
would think. Having said that, I don’t know but biases depend on which side you are 
on.
207. V: How could the biases be reduced/avoided?
208. D: In professionalism, one tries perhaps, I think that’s what we have to be or try to 
be.
209. V: A?
210. A: I think I agree with all of those things. Let me try and take it through in a 
systematic way, first there’s the individual plaintiff. By the time you see them, 
possibly two or three years after the event, so there’s potential for a lot of things to 
have occurred during that period and whilst you can take the story from them, to try 
and minimise bias there are other things that you might be able to check that indicate 
a degree of bias. An obvious one is the plaintiff may say they’ve had no previous 
history, yet you have a medical record there that show that over a period of time that
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they were visiting their GP with some sort of back problem that they might well have 
forgotten about or deliberately forgotten about. I think there is a number of things 
that you can do there. On the other side I think site inspections, recognising that its 
only a snap shot.
211. D: Possibly a very unrealistic one.
212. A: Well I was just going to say an unrealistic one, the last one I recall, the place 
was absolutely spotless, everything was in its place and didn’t bare any resemblance 
to any of the descriptions that I’d heard or read about in various witness statements, 
so that comes back to looking at as many sources of evidence as you can to see if you 
can tease out what may or may not have been the case at the time. I think the final 
point in all of that, and it relates to both sides and that ultimately is how their 
evidence will be presented and the impression they give to the court as to which one 
the court is going to believe. I don’t believe we should try to pre-empt that, that’s not 
our job I think that’s the issue for evidence of proof of a trial. That’s the way I 
always get round it even though I think that X is a lying ba?!*”!*t and the other one is 
a total angel, you clearly cannot state that. I think that those would be my initial 
thoughts. The final thing is ones own bias, I think the only way there is trying to 
maintain that balance and trying to keep your feet on those little islands of solid terra 
ferma and sticking to it. But that is often not easy where we’re talking about the 
balance of probability versus scientific proof and sometimes, you know, that is one, I 
think we’ve all probably had personal experience of it where we’ve been cross 
examined when we almost dig our heels in without the evidence perhaps but are 
relatively confident that X was right and Y was wrong, which is perhaps being 
unprofessional.
213. V: So that’s mainly relating to the individual A?
214. A: I’m talking here about the individual, the defendant as an example and then 
ultimately to your own biases I think what you’ve got to try and maintain the
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impartiality whether you’re a joint expert or a single expert because if you’re a single 
expert and its obvious that you’re biased in favour of the plamtiff or the defendant 
that that’s as big a problem as, it presents a massive problem for you as an individual 
and potentially for the court.
215. B: Bias is a very, very difficult topic to deal with. It would seem that there are 
some reality somewhere there’s a lot written about it, a lot of what, a lot of which 
would be relevant for this which would be things like sampling bias, what you see, 
selective bias, who did you talk to or whatever it might be. Those kind of biases are 
hnplicit with dealing with any kind of collection of materials, that’s fair. The 
personal bias is, I think, a huge problem for any expert in this area, I tell you why, 
because nearly all the experts that I’ve met in this area by and large have become 
experts through investigatmg or practising in an area whereby it is being to some 
extent in their own interests to show the relationship between work and these 
disorders and very few have come from the other side. That means that it is very hard 
to dump all our stuff out side the door and go in and be truly objective even if you 
could. I think most people that do counselling and things learn techniques to try and 
dump everything so that you have unconditional positive regard for the person that 
you are counselling and things like that. It is fairly difficult to do. Perhaps a more 
sensible and honest way is to say, yea there are going to be lots of biases with the 
stuff which we collect. The question is as with always with any situation where 
you’re dealing with people, can we look for more common rules in those areas and 
take more substance with more strength with more reliance in those areas where there 
is genuine confidence?. I’m not sure in my own mind if someone tells me that they 
did it that way and the work place and I go and no one else said take that person with 
me ‘cause I always do that and I always get in trouble, or used to. If everyone else is 
doing it differently they still say no I used to do it differently that is their recollection 
of it, that is truth for them and I just have to accept that. The bottom line is I would 
be less worried about to, as it were, trying prevent bias but think more strategically 
how you deal with the biases and then you get enough strands of information that you 
can hopefully you can get some fix on it. As a final point I would like to say that I
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used to suffer from this and I know that others did as well, that the professional bias 
was a big problem for me because I would go in and I would identify things usually 
with in the work place itself, doing the kind of task analysis working with the 
claimant and looking at things there and I would find myself being influenced then to 
the point that quite often the argument that I then presented on paper was perhaps too 
much based around, that it was too heavily weighted to what I’d actually seen at that 
point in time and so there was almost a new motive commitment to that as being 
where the reality was. I could think later on that perhaps that was over weighted in 
my report compared to some other aspects which could have been played up more. 
But that’s a personal thing.
216. C: I’ve been caught out a couple of times when I came to do a joint statement 
when the other side has brought out lots of information that I haven’t been given and 
then I suddenly realise, I remember one case where she said no we’d never had an 
assessment when I asked the claimant and it turned out that when all this information 
came out that she had actually done the assessments and we actually had her sheets 
where she’d ticked it off and things like that. A couple of times I’ve been caught out 
where people just not with-holding information and I’ve made up my mind that, well 
I made up my mind about a year ago that I’ve got to be a bit more “hawkish?” with 
my questioning and really not just a straight yes or no but really go in a little bit and 
ask a bit more about that situation because clearly you know, I mean a number of 
cases/situations where that’s arisen. I think I’m absolutely with B in terms of the 
biases that you get when you go into a work place because you see all the things that 
you think, my God how could they work like this for a start, but one does need to be 
objective of course and overcome any feelings that you have towards the claimant 
too. I remember a lady who had an upper limb disorder and it was so bad it put her 
into bed for two years and brought in social services to do all sorts of things in her 
house and so on and so forth, it was one of these cases that I took over. And it was 
obviously rubbish, it wasn’t work related at all, but she made up her mind somewhere 
along the line that it was and I had to interview her in her bedroom. I just stood there 
and I thought ‘My God, I wish I was on the other side of this’ and so immediately I
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could feel a wall coming up between us. Those sort of things one has to learn to 
overcome them. I do agree that from an ergonomic point of view one tends to lean on 
the side of the claimant usually, I think mostly working situations are so awful that’s 
the way you see it, but you have to try not to.
217. A: You reminded me of something, the general question to every one was whether 
or not they have come up against reports done by professional ergonomists who 
where really to all intents and purposes there is no disagreement or if there is 
disagreement it really is a small area and that’s happened to me on a number of 
occasions, basically agreement between the experts. However, where I get most 
disagreement is where the other expert is a consulting engineer and that is almost a 
totally different perspective on what we’ve been talking about to an ergonomics 
approach, someone like yourself.
218. V: I accept completely what you’re saying, you’ve a very valid point, there’s no 
denying the obvious.
219. D: Often the difference between an ergonomics consultant is based on the
evidence that that division has been provided with. I worked for 12 hours a day for 
defences that work for two hours per day but the ergonomics of it is agreed it just 
depends on the exposure. I agree that engineers tend to put it, not surprisingly, from a 
very much more methodistic approach. It’s not taking into consideration the 
biological system.
220. V: They take a very limited approach. I completely agree, I did it for years.
221. B: Not much has changed.
222. V: Going back to what A said about forgetting visits to the GP. Has everybody
found that memory is a problem.
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223. D: Memory is still a major problem.
224. C: I think it is.
225. B: Just a few follow ups from what people said. There is a test of quite often what 
I do, I don’t know where this fits into your analysis but as a test of my independence 
or my unbiased nature, I quite often try to say when I’m thinking about something, 
‘How would I try and represent that if I was working on the other side and that 
usually gives me a slightly different view of whether or not the situation was likely to 
have contributed or not. A practical example doesn’t sit easily, but I find that tends to 
keep my feet on the ground. As C said you’d rather sometimes be on the other side, 
what would actually argue if you were. It tests how good your own position is I 
think. Something I have found also, another bias that comes in and you introduced 
this, Vincent, before we broke was about how the individual themselves is being 
pulled by various people. One of the things that I remember from one of my early 
cases was contributory negligence. They are frightened stiff about how much that 
might be found to the extent that one very quickly. One case was a guy who got a 
back injury, he had been trained, he felt if he said he hadn’t been doing it properly he 
would have been found to have contributed to his problem so he said he hfted the box 
properly. I knew, because he had shown me how he did it and my understanding of 
how right he was, was that he did it as he thought he had been taught but it was quite 
inappropriate. He came up with straight legs and lifted it with a bent back, but 
because he in his evidence said he did it properly and the judge wouldn’t accept my 
argument that this guy didn’t actually happen to be trained properly and didn’t 
understand, and hadn’t in fact done it properly. So he was biased because he 
wouldn’t agree that the plaintiff wouldn’t agree that he hadn’t been trained very well 
or he did it wrong or because he was frightened about contributory negligence.
226. A: Can I just finish off with one thing, it comes back to this issue of potential bias. 
At an individual level, I was reflecting the other day on the number of cases that I’ve 
been asked to do where I recommended that they don’t proceed either on the, i.e. the
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defendants don’t defend it or the plaintiffs don’t pursue it. I just wonder whether that 
has happened with other people because to my mind that’s a mark of ahnost a degree 
of, if that’s never happened to you I would say hang on a minute there’s perhaps 
something wrong. But it’s happened a lot of times with me where despite the fact you 
could earn a lot more money if you pursued it, really there was nothing to pursue or 
there was nothing to defend.
227. B: Or it might be something or great difficulty.
228. V: I think most people have that experience at some stage.
229. B: Yea, the point being if you haven’t experienced that then perhaps you’re not 
being as objective as you might if you’re always looking to follow things, pursue it.
230. A: That’s rather like your point of actually trying to look at the case from the 
other side and I think that in part is what one’s doing. Particularly where you say you 
really shouldn’t try and defend this or that there’s very little chance of this 
succeeding. The down side of that is that you are making the judgement not the judge 
and that is often very uncomfortable when you think have you got all the facts, is the 
information correct and/or is it the plaintiff you have is perhaps a little muddled 
thinking but they’re actually quite genuine. Or on the other hand the disorganised 
defendant.
231. D: I think that’s quite tactless because it’s saying you don’t need all this stuff to 
make a decision. Not to say that I haven’t done it but the way I’ve usually done it, is 
I’ve turned down a lot of cases, I’ve not taken them on or looked at the papers and 
looked through and decided not to take it. But that’s because I tend to take the 
approach that there’s a number of hurdles that you’ve got to get over and if there isn’t 
a reasonable body of medical evidence or something in there which is recent and that 
you can actually get your teeth into to begin with i.e. the content that goes on before 
this and actually it’s a waste of my time coming m because I’ve been involved in a lot
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of cases where after they hear the medical evidence and then kick it out. What I’ve 
said in effective is, unless you’ve got stronger medical evidence or something which 
is more tangible there, then there’s not a lot of point in having me do the rest of this 
stuff, that’s rather different than making a judgement.
232. D: There is pressure now where they do want a pre-disclosure report.
233. A: I’m actually doing one at the moment.
234. C: Opinions.
235. D: Opinion before they actually make the claim before
236. A: In this claim and its done under a public certificate, whatever. Its acting as a
filter for all cases.
237. B: Its dodgy stuff given that they’ve all sat around said you’ve got to be careful of 
that lot before you can make sense of what’s going on.
238. V: But isn’t that the danger of that lot.
239. B: No, I think it’s something we would all agree is a good thing. I wouldn’t call it
a danger, if there’s a danger, what I think they’re saying that its dangerous with the 
process they have at the moment which is rather giving things short trips.
240. V: Can I ask you about the interference from others, has anybody noticed that?
241. B: What do you mean by interference?
242. V: Like I said, the plamtiff has an injury, he meets the safety officer who puts his 
twist on it, he meets his solicitor who puts the opposite twist on it, the first fellow
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blames the plamtiff, the solicitor blames the defendants and then you meet the 
plaintiff
243. A: I would say historically I have seen quite a lot of it, recently I’ve seen less of it 
where m part it’s through the Wolfe reforms which is to try and speed the whole 
process up, although I’m not necessarily convinced it works. But that’s on a very 
limited case load.
244. B: If we go to the sohcitor level of interference if you like, there’s a lot of people 
involved in the work process who really don’t have an understanding of the litigation 
issues, Wolfe reforms or whatever might be and I think they have their agendas in 
terms of protecting their own back, the safety officer, the supervisor, the line manager 
and it’s frightening. Why are they doing this, at the end of the day it’s the insurers 
that are going to pick up the tab. It’s not helping any body to hide or to try and cover 
the way in which things happened, but I suppose they worry about their jobs, but you 
do find a lot of variance and is coloured obviously by their selfish interests.
245. V :C .
246. C: I’ve found that in one case I had recently where I had to go round the place, I 
wont tell you where, but I turned to the supervisor and said on the day of the injury, 
spoke about the injury, and he said ‘what injury?’ and he kept on saying it all the 
time, ‘what injury? I don’t know about any injury’ and you know, the case was well 
under way and he’s just refusing to admit, simply because the woman was not very 
bright, hurt her wrist, went home and had a couple of days off, and came back and 
told him about it and he said oh, weU there’s nothing in the accident book so there is 
no injury and she didn’t know she had to go to someone to have it put in the accident 
book. I mean these sort of things do occur.
247. Tape 4
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248. V: But in terms of it affecting, did that affect the ladies own view of her claim and 
of her?
249. C: I think it affected her quite a bit, that was one of the one’s where we actually 
did the interview afterwards and she was quite upset to start with but I think I 
managed to reassure her eventually, but she was upset.
250. V; And do you think it affected the content of what she said to you in the 
interview?
251. C: No, because you see from my form I do really try in the very early stages, and 
this is something Steve instilled into me that you’ve got to make them relax as soon 
as you’ve taken their name and address. The first thing you do is tell them what an 
ergonomist does and take a bit of time over it if you want to, just so they understand 
that you’re looking at things that are important to them.
252. B; Can I sort of add to that because I think what you’re saying is very, very 
important and the format that I used to use, I almost used to insist on it, would be that 
we would meet at, this was before the Wolfe report so this is how I always instructed 
my plaintiffs. I’d always insist on meeting at the plaintiffs solicitors office first with 
the plaintiff and we’d sit and we’d talk for about three quarters of an hour or 
something like that, just to talk about what’s going to happen. Usually I’d give a bit 
of a pep talk and I’d say T know it’s going to be difficult for you to go in there, it’s 
going to be tough and we’re there to support so just be, if the going gets too tough 
we’ll be able to sort something out’ and that’s the way it used to happen. Sometimes 
the plaintiffs solicitor couldn’t come with us and there was no one to hold my hand, 
so to speak. We’d go back to the plaintiffs office if we could and if not we’d go to 
have a cup of tea, where ever it might be, or just sit down somewhere and talk for 
another hour/hour and a half, there were quite often lots of tears and cigarettes going 
on and that was just me! But I think very often the key place for me to collect 
information was often very threatening and intimidating and I think that was very
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often deliberately so. Now quite why people should be like that is D’s point and I 
think that’s something which we don’t get in other organisations. Right throughout 
their number one way of dealing with people and that’s not really acceptable but its 
there.
253. D: Well there’s a whole issue of looking at research anyway, that you probably 
get more musculoskeletal complaints in organisations like that then you do in one’s 
which don’t have that sort of operation.
254. B: Yea, but I’m not sure which is cause and which is effect.
255. Jason: Bringing it back to the individual, I think what you should perhaps ask the
individual.
256. Jason: Have any of you had to gather information from a claimant who is clearly 
in a state of stress or depression or is, actually should try to get information in the 
actual work environment? Do you see any kind of cues that may be influencing their 
information recall?
257. A: Certainly the answer is yes and that’s why that location is not a good one for 
the very reason B has pointed out.
258. B: That’s it actually, that’s the most important environment
259. A: The most important environment
260. B: in which to collect the information.
261. A: But sometimes the one that’s most limited by the fact that there’s the insurers
there’s the other solicitors there, there’s the managers and supervisors. It’s often not 
the easiest place to talk in detail and quite often after the event back in the solicitors 
office you can actually get better quality information.
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262. V: The word you used B was intimidating and deliberately so and that sums it up 
doesn’t it?
263. B: Yea
264. V: The environment is a hostile environment.
265. B: Not always, but it can be. Going in as the plaintiffs expert as I used to, I would 
say that it was normally set out to be intimidating.
266. D: I’m trying to think of ones I’ve had to do, yea a lot of them are, no question, 
but there are also some that are reasonable, you feel comfortable. I wouldn’t have 
said necessarily the majority of them.
267. V: That’s the system. It’s a major advantage, like the collection of data at that 
stage is really what the whole thing is going to be based on and if you can influence 
that by shortening time, by pushing people around, would it
268. C: The whole process of interviewing is biased by everyone involved and 
sometimes the situation.
269. D: Well this is the trouble, you’ve got people who want to tell you everything 
that they can and sometimes their perception, going back to that point, of what the 
situation is and what the causes might be means that they focus on that, the questions 
that you’re trying take that other road to find out the information that you need to 
meet your arguments. They keep perhaps answering in a way which reflects what 
they believe to be the situation rather that what you’re really trying to find out and 
that comes down, I suppose, to professionalism as how would you identify or separate 
those two issues but quite often the time it takes to interview somebody, because once 
they are in a depressed state and so forth it can be inordinate. Because if you keep
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stopping them they perhaps don’t relax as much they become more agitated, they 
don’t feel they’re getting across to you what they feel are the issues and yet if you let 
them go on all the time you’re going to be there, you said 90 minutes, well two hours, 
or you can be. And solicitors don’t want to pay those sorts of prices.
270. V: You really gave me the cue D, we’ve been here two hours. Can I make three 
points, thanks to every body because without you my project would belly up, can I 
take two or three points in relation to the thing itself. The first one is, for the want of 
a better word, the holistic issue raised by B, I have to look at that, where ever it fits in 
is another issue, I have to look at that. That was the first issue, the second issue was. 
I’ll use the word structure for the moment, what comes where, that was the second 
one highlighted, how and in what order this was administered, that was the point you 
were making C, the order it was administered. The third point, it isn’t structure, the 
word used was prioritise questions for efficiency but the issue was hard and soft 
questions, do I take it that what was meant by that was very important information 
came first and on a sliding hierarchy then. They were the three points, everybody 
from what I can gather is reasonably satisfied with the fact that it covers the issues to 
be covered and the conversation related to how it is administered I’ll have to let to 
another day, that’s part three. Thank you very much.
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APPENDIX 10
X Y z
Personal Details V V
Selection
Instruction and 
Training V V V
Supervision
Health surveillance V V
Consultation and 
Complaints V V
Description of 
Activity V V
Subjective
Assessment
Avoidance of 
Manual Handling
Risk Assessment
Reduction of Risk
Task
Load
Manual Handling 
Aids
Environment V V
Contents of Proformas presented at Focus Group.
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APPENDIX II
INTERVIEW GUIDE FOR 
QUALITATIVE RESEARCH INTERVIEWS
1. Current injury status.
2. General outline.
3. Start with strong points of memory and then move on 
to weaker points.
4. Cognitive techniques if appropriate.
5. Bring in themes not mentioned to confirm or deny.
6. Ask about aids to improve memory.
7. Ordering of modules.
8. Summary.
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APPENDIX 12
CONTACT SUMMARY FORM / REFLECTIVE NOTES
INTERVIEWEE:
LOCATION:
DATE:
1. What were the main issues or themes that arose?
2. Outline the information got (or not) on target questions?
3. Reflections on interview content.
4. Reflections on interviewee.
5. New or outstanding issues for next interview.
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APPENDIX 13
INTERVIEW WITH JOHN X O N  IN
1. Vincent: John first thing thanks very much for doing this interview. We’ve just gone 
through the detaüs of the accident and can I just ask you first how you think the 
accident could have been avoided?
2. John: Well one by having an electric thing for lifting it without man handling it and 
the other without having the pile of timber in the way.
3. V: How are you at the moment?
4. J: Right now I’m in pain.
5. V: You are. Next thing John, you’ve a very good memory of the accident. Why do 
you think that you have such a good memory of the details of how you were hurt?
6. J: Well it’s the pain I have in my back every time when I get up in the mornings and I
cant do things. I cant play sport or stuff anymore. I cant train. I’ve actually put on a
lot of weight at the moment because I cant train.
7. V: But the primary thing is the pain, is it?
8. J: The pain.
9. V: Any thing else that, is it that the pain causes you to keep remembering it or 
something?
10. J: To a certain extent it would and the fact that I cant get genuine employment over it.
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11. V: Yea. But the pain is your main.
12. J; Is the main thing yea.
13. V: Anything else?
14. J: Not really, no not really.
15. V: Just wondering like, anything else that causes you to remember it?
16. J: Not that I can think of offhand at the moment.
17. V: Yea. If you were walking down the street would fellows talk to you and ask you 
about it?
18. J; An odd time a fellow would mention it, friends that would know I had an accident.
19. V: Would they?
20. J: Ah that brings it back like.
21. V: Yea.
22. J: I can remember everything clearly like, to the last detail.
23. V: Yea. I’m amazed at that yea. To do an interview about this kind of thing, about, 
when I met you there and we did the interview about the details of the accident and 
everything, where do you think that should have been done? Would you think it 
should have been done in a solicitors office, would you think it should be done in 
your own home, would you think it should be done above in the factor? What would 
be the best place from your personal point of view now?
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24. J: Maybe in the factory because you can show things as well as explain them as to 
how it actually happened.
25. V: But would it have any affect on your memory like?
26. J: It probably wouldn’t no.
27. V: What time of day do you think would be the best time to do an interview?
28. J: I suppose around 11 o’clock.
29. V: In the morning?
30. J: In mid morning yea.
31. V: Yea. Why is that do you know?
32. J: Well you’re a couple of hours up and you’re more refreshed, you’re thinking a lot 
better, you’re not missing out anythiug, you’re giving the proper details, you have 
your wits about you and you know what you’re saying.
33. V: What about doing the interview, what about the people involved, what would you 
think? Would you feel at ease with or not at ease with like? Have you any problem 
doing the interview with me now for example?
34. J: No.
35. V: Would you think that if there was some fellow from the company around you 
could be a bit..?
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36. J: r d  probably be a bit more nervous yea.
37. V: Yea, would that make you nervous, it would?
38. J: Well, if the head fellows were, it would yea.
39. V: Right. Anything else that makes you remember?
40. J: Sometimes I get angry.
41. V: Does that have any effect on your memory?
42. J: It would.
43. V: Would it? Why would it?
44. J: Well I’m angry at the fact that I cant do things that I was used to doing and I cant 
get a decent job over it.
45. V: Coming back, can we stick with memory, remembering for the moment. What 
about your mood, how would that effect your memory?
46. J: Yea.
47. V: Would that effect your memory?
48. J: It would, amm, if I wake up in the morning, if I’m in pain. I’m in pain for the day. 
I’d be like a bear with a sore head.
49. V: Yea, but would that affect your memory?
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50. J: It would because it brings back to you what happened. And if that hadn’t happened 
I wouldn’t be in the state I’m in now.
51. V: Yea. I asked you about reminders and the pain. Tell me about the question of 
risk. The day your accident happened, had you any idea, or did you have any 
perception of risk? Did you think the job was dangerous or safe, or what? Generally 
just talk away, what would be your views on that?
52. J: Well there was other parts of the factory where they had electronic things for lifting 
heavier parts, walls and stuff and as I said if we had one of those we wouldn’t be 
lifting these heavy things.
53. V: But having said that, the job you were actually doing did you think it was 
dangerous?
54. J: Not really, it didn’t cross my mind, I was just working, it didn’t cross my mind.
55. V: At the time.
56. J: At the time. You know now looking back, yes.
57. V: And the reason now is?
58. J: The back, the pain.
59. V: Yea but the reason that you see it as dangerous now is what?
60. J: Well because I had an accident.
61. V: What caused the accident?
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62. J: Yea the state of the place.
63. V: And what about the load?
64. J: Not being shown ways of loading them, the size of it. As I said further down the 
line after my injury they done a health and safety course about hfting, but they should 
have done that?
65. V: Before your accident.
66. J: Before the accident.
67. V: But at the time you didn’t see anything wrong with it?
68. J: No.
69. V: Was this a regular job?
70. J: Well I was only in the employment for two to three weeks.
71. V: Yea, but had ye done heavy lifting before?
72. J: We had yea.
73. V: So you genuinely saw nothing wrong with it at the time?
74. J: I didn’t no.
75. V: And you hadn’t done a training course, no?
76. J: No.
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77. V : So you were never warned of the dangers?
78. J: No. The only things were steel toe capped shoes and goggles and ear plugs but 
nothing else.
79. V: Ah yea, but in relation to manual handling Fm thinking.
80. J: No.
81. V: John Twant to ask you about the questions I was asking you before. I asked 
questions about your details, instruction and training, risk assessment, all that kind of 
thing and then I asked you about the accident. What do you think is the best order 
that I ask the questions? Should I ask you to give me details of the accident first and 
then go on to the other issues or would you prefer that I asked you the general stuff 
first and then moved into the specific details of the accident? What would be your 
own choice?
82. J: Em, I suppose personal details maybe
83. V: First?
84. J: First.
85. V: Right. Yea, and then.
86. J: And then the accident, about the accident and the manual handling and the safety
87. V: Afterwards.
88. J: Afterwards yea.
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89. V: Yea, yea. Why that?
90. J: Weil I suppose you get to know me as such first better, then I can tell, you can kind 
of, what’s the word I’m looking for. I guess you can see when I tell you about myself 
the problems that are after occurring since the accident.
91. V: No but I’m not interested in that now. I’m just talking about when I met you 
originally, do you think I should have asked you about the accident before I asked 
you details of the training and that kind of stuff?
92. J: Oh that, maybe the accident first and then the other stuff, cos then I can tell you the 
way I was before the accident and then I can tell you the way I am.
93. V: Yea, so personal details first then the accident and then the rest, ok. Wait tül I 
think now if there’s anything else. When this accident happened or before the 
accident what would be your attitude towards the company? Would you have a good 
feeling towards them or
94. J: Well when the took me on I had a great feeling towards them.
95. V: Ok and that was three weeks before the accident.
96. J: And since my accident I haven’t any time for the company.
97. V: Right.
98. J: And 1 know a lot of people that haven’t a lot of time for the company.
99. V: Yea, so you were badly treated.
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100. J: Yea.
101. V: Do you think that would have any effect on the way you remember the stuff?
102. J: I would yea.
103. V: Why do you think that?
104. J: Well am, I guess if they looked after me while I was out of work and stuff 
maybe I mightn’t have went ahead with my claim or anything like that but they just 
mistreated me badly and you know.
105. V : But do you think that mistreatment has any contribution to make to the great 
memory that you have of the accident?
106. J; Oh it does, as I said it makes me feel angry too, the way that they treated me 
like, it brings everything back to me.
107. V: But before the accident you had a very good attitude towards them.
108. J: I had no problem with them at all to be quiet honest. As I said I didn’t know 
the people and I was delighted they gave me a job and I was, you know. I hounded 
them for a job and then they gave it to me so.
109. V: Come here, one other thing, what do you think would help your memory, apart 
altogether now from the stuff we were talking about, what do you think, if you 
wanted to remember something, how do you remember it, how do you go about 
remembering it?
110. J: Well I have a fairly clear memory of it. But if I was doing an interview in the 
factory it would bring it back maybe even a bit more clear.
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111. V: Yea, having said that now being in the factory, anything else that reminds you, 
that improves your memory? Not just of this accident, generally, things that improve 
your memory is what Fm thinking about.
112. J: Things Fm loosing out when I go to a football match.
113. V: Yea, you cant play,
114. J: I cant play. I see fellows coming up to me and saying to me ‘oh you should be 
playing with this team’, things like that like.
115. V: Yea. That reminds you again does it?
116. J: Yea.
117. V: Wait till I think now. I don’t think there’s anything else. Thank you very 
much, thanks for doing the interview John.
118. J: You are welcome.
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APPENDIX 14
MIND MAP
Reminders
Notes (2) 
Notes (12)
Social
One to one (4) 
One to one (32)
Pain
Pain (4) 
Pain (18)
Scene
Back to scene (2) 
Surroundings familiar (2) 
Scene of Accident (2)
Anger
Anger (4)
Cross (4)
Mistreated & hurt (26) 
Mistreated
Environment
Relaxed Environment (2)
MEMORY
Hunger
Can’t Work (23)
Not Helpful (24)
Tired
Could not think straight (24)
Order of Modules
Accident details 
first (36)
Time of Day
Morning or night (1)
As soon as possible (10)
Time (amount o^
Not Rushed (3)
Sit down & think (24) 
Make time (26)
Concentration
Not busy or working (24) 
Relaxed (32) 
Comfortable (32)
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APPENDIX 16 
MEMO
The second level themes appear to be coming up in chronological order. Work plus the 
individual leading to the outcome for the person who then has to be put on the retrieval 
mode before retrieval can be carried out. This appears to be going in the right direction. 
But there are one or two more stages of this analysis yet. Retrieval mode and interview 
style go together.
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